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IN WITNESS WHEREOF, intending to be bound, the Parties have entered into this Contract as of 
the Effective Date. 

 
DESIGN BUILD CONTRACTOR:   
 
[NAME OF CONTRACTOR] 
 

 
CITY: 
 
THE CITY OF HOUSTON, TEXAS 

 
 
By:  
Name:  
Title:   
Tax ID NO. ______________________ 

 
 
By:  
Mayor 

 
APPROVED: 
 
 
  
Mario C. Diaz 
Director, Houston Airport System 
 
 
 

 
ATTEST: 
 
 
By:  
City Secretary 
 

 
APPROVED AS TO FORM: 
 
 
  
Assistant City Attorney 
L.D. File No.  

 
COUNTERSIGNED: 
 
 
  
City Controller 
 

 
 

 
DATE COUNTERSIGNED: 
 
  
Effective Date 
 

  



Page 4 

City of Houston – Houston Airport System 
SAMPLE DESIGN BUILD AGREEMENT 

  
 
 
 

 

GUARANTY [IF A JOINT VENTURE] 
 

[_______________________] and [_______________________] in order to induce the City of 
Houston to enter into this Agreement with [NAME OF JV], hereby irrevocably, 
unconditionally, jointly and severally guarantee the performance of all obligations and 
undertakings of [NAME OF JV] under this Agreement. [_______________________] and 
[_______________________] each acknowledges that it will benefit, directly or indirectly, from 
the Agreement and waives all legal and equitable defenses to the enforcement of this 
guaranty. 

 
[_______________________]  
 
By: ______________________________ 
By:  
Name:  
Title:   
Tax ID NO.  
Date: 
 
[_______________________]  
 
By: _____________________________  
Name:  
Title:   
Tax ID NO.  
Date: 
 
[_______________________]  
 
By: ______________________________  
Name:  
Title:   
Tax ID NO. Date: 
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DESIGN BUILD CONTRACT 
FOR ------------------------------------------------- 

This DESIGN BUILD CONTRACT ("Contract") is entered into and effective as of the Effective 
Date, by and between the CITY OF HOUSTON, TEXAS, a home-rule city (the "City") and ------------
------------------ ("DESIGN BUILD CONTRACTOR"), a [VENDOR FILL IN TYPE OF BUSINESS 
ASSOCIATION] and authorized to do business in the State of Texas (each also referred to as "Party" 
individually or "Parties" collectively). 
 

The City is:  The City of Houston, Texas  

Address for Written Notice: P.O. Box 60106, Houston TX 77205-0106 

DESIGN BUILD CONTRACTOR is:  [_______________________] 

Address for Written Notice: [_______________________] 

 E-mail address: [_______________________] 

The Project is:  [_______________________] 

Project Location:  Ellington Field Airport (EFD) 

Project No:   [_______] 

DESIGN-BUILD CONTRACTOR’s Lead Design Firm Designer is: 
[_______________________] 
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ARTICLE 1.  THE PROJECT 

1.1 Project Description.  As of the Effective Date, City intends to construct the Project, at EFD, 
as set forth in Exhibit “B”.  The date of Substantial Completion for the Construction Phase will be 
established when and if the Director accepts DESIGN BUILD CONTRACTOR’s Guaranteed 
Maximum Price proposal.  

 

ARTICLE 2.  CONTRACT DOCUMENTS AND INTERPRETATION 

2.1 Contract Documents.  The “Contract Documents” comprise : 

2.1.1 this Contract and all Exhibits; 

2.1.2 any GMP Amendment; 

2.1.3 any Change Order or other Modification or Amendment;  

2.1.4 any Notice to Proceed; and 

2.1.5 any Construction Drawings and Specifications. 

2.2 Interpretation.  The Contract Documents are intended to be complementary, and what is set 
forth in any one document is as binding as if set forth in each document.  The Parties recognize that 
Amendments and Modifications may provide for specific modification to the terms and conditions of 
other Contract Documents, in which case, the modified terms and conditions shall govern, as 
expressly set forth in the Amendment or Modification. However, all terms and conditions of such 
other Contract Documents that are not expressly modified or deleted by an Amendment or 
Modification shall remain in effect. Section 2.3 shall govern matters of interpretation related to the 
applicability, stringency, and consistency of the Contract Documents, which are included among the 
Contract Standards.  Unless stated otherwise in this Contract, if a conflict between the sections of 
this Contract and the exhibits arises, the sections control over the exhibits. 

2.3 Applicability of Contract Standards.  The DESIGN BUILD CONTRACTOR shall be 
obligated to comply only with those Contract Standards which are applicable in any particular case.  
Where more than one Contract Standard applies to any particular performance obligation of the 
DESIGN BUILD CONTRACTOR hereunder, each such applicable Contract Standard shall be 
complied with.  In the event there are different levels of stringency among such applicable Contract 
Standards, the most stringent of the applicable Contract Standards shall govern.  In the event of any 
inconsistency among the Contract Standards, the DESIGN BUILD CONTRACTOR shall notify the 
Director.  The Director’s determination as to the applicable standard shall be binding. 

2.4 Defined Terms.  Capitalized terms used in the Contract Documents have the meanings set 
forth in Exhibit “A”.  Further interpretation provisions are set forth in Exhibit “A”. 

ARTICLE 3.  GENERAL PERFORMANCE REQUIREMENTS 

3.1 Reliance.  The DESIGN BUILD CONTRACTOR acknowledges and agrees that the City is 
entering into this Contract in reliance on the DESIGN BUILD CONTRACTOR’s expertise with respect 
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to the performance of the Work.  The Project will serve an essential public service and will be critically 
important to enable the City to continue to meet its needs and obligations.  The DESIGN BUILD 
CONTRACTOR shall perform the Work in accordance with the Contract Standards to further the 
interests of the City and the Project. 

3.2 Scope of the Work.  The Scope of the Work or “Scope of Work” is divided into 
Preconstruction and Construction Phase Services as more thoroughly described in Exhibit “B”.  
The DESIGN BUILD CONTRACTOR recognizes that, notwithstanding this division, the components 
of the Work may overlap and agrees to perform the Work in accordance with the applicable Contract 
Standards.  Except as authorized under a CGMP Amendment, in no event will the DESIGN BUILD 
CONTRACTOR commence performance of any construction prior to the issuance of a Notice to 
Proceed following the GMP Amendment Date. 

3.3 Information Provided by or on Behalf of the City.  The City makes no representation or 
warranty with respect to any information provided to the DESIGN BUILD CONTRACTOR by or on 
behalf of the City in connection with this Contract.  The DESIGN BUILD CONTRACTOR shall assess 
all risks related to the Project and independently verify and confirm all information supplied to it by 
or on behalf of the City and upon which the DESIGN BUILD CONTRACTOR elects to rely in 
connection herewith.  Except as may reasonably be requested by the DESIGN BUILD 
CONTRACTOR, expressly permitted by this Contract and General Conditions, and provided there 
is no resulting increase to the GMP or the Contract Time (unless otherwise agreed by the Director 
in his sole discretion), DESIGN BUILD CONTRACTOR, and expressly established in the GMP), shall 
have no right to relief hereunder, or to make any claim against the City, or to seek any adjustment  
to compensation or the Contract Times as the result of any error, omission, or insufficiency relating 
to any information provided to the DESIGN BUILD CONTRACTOR by or on behalf of the City in 
connection with this Contract. 

3.4 Related Projects.  The DESIGN BUILD CONTRACTOR acknowledges that the City may 
undertake other capital projects at or near the Project (“Related Projects”) and agrees to accept the 
obligations of the DESIGN BUILD CONTRACTOR concerning the Related Projects, as set forth in 
the General Conditions.  Nothing in the Contract Documents shall be interpreted as granting the 
DESIGN BUILD CONTRACTOR exclusive occupancy of the Project Site.  The DESIGN BUILD 
CONTRACTOR must ascertain to its own satisfaction the scope of the Project and the nature of any 
other contracts that have been or may be awarded for any Related Project(s). 

3.5 Responsibility for Personnel and DESIGN BUILD CONTRACTOR-Related Entities.  All 
obligations of the DESIGN BUILD CONTRACTOR hereunder shall be performed by DESIGN BUILD 
CONTRACTOR-Related Entities (subject to the limitations established herein) who are qualified to 
perform the specific services and meet all licensing and certification requirements of Applicable Law. 
The DESIGN BUILD CONTRACTOR shall be fully responsible, in accordance with the terms and 
conditions of the Contract Documents, for all Work performed by all DESIGN BUILD 
CONTRACTOR-Related Entities. The DESIGN BUILD CONTRACTOR shall, as between itself and 
the City, be responsible and liable to the City for, and not relieved of, its obligations under the 
Contract Documents by, the acts, omissions, breaches, defaults, non-compliance, negligence, wilful 
misconduct, or other legal fault of each DESIGN BUILD CONTRACTOR-Related Entity and all 
references in this Contract to any act, omission, breach, default, non-compliance, negligence, wilful 
misconduct, or other legal fault of the DESIGN BUILD CONTRACTOR will be construed accordingly 
to include any such act, omission, breach, default, non-compliance, negligence, wilful misconduct or 
other legal fault committed by any other DESIGN BUILD CONTRACTOR-Related Entity. 
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3.6 Key Personnel.  The DESIGN BUILD CONTRACTOR acknowledges that the identity and 
commitment of certain key management and supervisory personnel proposed by the DESIGN BUILD 
CONTRACTOR in its Proposal were material factors in the selection of the DESIGN BUILD 
CONTRACTOR to perform this Contract.  Such personnel, their affiliations, and their anticipated 
roles in the performance of the Work are set forth in Exhibit “D”.  The DESIGN BUILD 
CONTRACTOR shall utilize such personnel to perform such services unless such personnel are 
unavailable for good cause shown.  “Good cause shown” shall not include performing services on 
other projects for the DESIGN BUILD CONTRACTOR or any of its Affiliates, but shall include 
termination for cause, employee death, disability, retirement, or resignation.  In the event of any such 
permissible unavailability, the DESIGN BUILD CONTRACTOR shall utilize replacement key 
management and supervisory personnel of equivalent skill, experience, and reputation.  Any on-site 
personnel change shall be proposed to the Director with reasonable advance notice (no less than 
30 days) for the Director’s review and approval, which shall not be unreasonably withheld or delayed.  
The Director may exclude from the Project any personnel performing Work if the Director, acting 
reasonably, determines that an unworkable relationship has developed between the City and the 
individual. 

3.7 Designated Representative.  The individual identified in Exhibit “D” as the “Designated 
Representative” shall, until further designation under this Section, act as the designated 
representative of the DESIGN BUILD CONTRACTOR with respect to this Contract and shall 
coordinate with the Director as to administrative matters under this Contract.  The DESIGN BUILD 
CONTRACTOR may replace the individual designated as its representative under this Contract from 
time to time by written notice to the Director, subject to the reasonable approval of the Director.  The 
DESIGN BUILD CONTRACTOR shall replace the individual designated as its representative under 
this Contract at any time upon written notice by the Director in the Director’s reasonable discretion.  
Any individual designated as the representative of the DESIGN BUILD CONTRACTOR under this 
Contract shall have sufficient qualifications and experience to serve as the DESIGN BUILD 
CONTRACTOR’s representative hereunder and shall be vested with the authority to act on behalf of 
the DESIGN BUILD CONTRACTOR, to receive notices on behalf of the DESIGN BUILD 
CONTRACTOR, to make binding decisions with respect to the performance of the Work, and to bind 
the DESIGN BUILD CONTRACTOR with respect to any certification to be made by the DESIGN 
BUILD CONTRACTOR hereunder.  The designated representative shall be the Director’s primary 
contact for the performance of the Work and shall be available, as required, for the benefit of the 
City and the Project.   

3.8 Meetings.   Meetings are to be conducted in the manner described in the Contract 
Documents unless otherwise agreed in writing by the Director. 

ARTICLE 4.  PRECONSTRUCTION SERVICES 

4.1 Generally.  The DESIGN BUILD CONTRACTOR shall render and perform the 
Preconstruction Services for the City in accordance with Exhibit “B” and all other applicable 
Contract Standards.  The DESIGN BUILD CONTRACTOR’s responsibility for the Preconstruction 
Services includes the responsibility to employ or subcontract with (subject to the limitations 
established herein) the necessary professionals (including architects, if applicable), technicians and 
engineers, properly qualified, licensed and skilled in the various aspects of the Preconstruction 
Services, and to perform all services reasonably inferable from the description of the Preconstruction 
Services.  The Design-Build Contractor will perform services for this Project under a Four-Phase 
delivery method.  The four phases consist of: 
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Phase 1 – CGMP for Pre-Engineering/Design/Preconstruction/Enabling Work 
(180 calendar days): This phase will commence shortly after award of the Contract 
upon issuance of a Phase 1 – Notice to Proceed (NTP) by the City in accordance with 
the accepted COST PROPOSAL for Phase 1 Services. The culmination of Phase 1 
will be completion and approval of the Issued for Construction drawings and 
specifications and construction execution plans and the obtaining of all necessary 
permits. 

Phase 2 – CGMP for Phase 1 Construction of Portions of the Taxiway L for 
Runway 4-22 Access to Spaceport Tenants (180 calendar days): This phase will 
commence only upon the City’s issuance of a construction NTP for that portion of the 
work and will be completed in accordance with the Scope of Work and durations 
identified in the NTP. 

Phase 3 – CGMP for Phase 2 Construction for Remaining Portion of Taxiway L 
(210 calendar days): This phase will commence only upon the City’s issuance of a 
construction NTP for that portion of the work and will be completed in accordance with 
the Scope of Work and durations identified in the NTP. 

Phase 4 – CGMP for Remaining Construction Work and Connection to Runway 17-
35 (180 calendar days): This phase will commence only upon the City’s issuance of a 
construction NTP for that portion of the work and will be completed in accordance with 
the Scope of Work and durations identified in the NTP. 

 
 
4.2 Notices to Proceed.  The DESIGN BUILD CONTRACTOR shall commence performing 
Preconstruction Services upon the date specified in a Notice to Proceed with Preconstruction 
Services issued by the Director.  The DESIGN BUILD CONTRACTOR is not entitled to 
reimbursement for any costs incurred for performance of Preconstruction Phase Services incurred 
prior to the performance before issuance of a Notice to Proceed.  The DESIGN BUILD 
CONTRACTOR acknowledges that the Preconstruction Services are segregated into discrete tasks 
associated with the advancement of the Preconstruction Services, as identified in Exhibit “B”, and 
that a Notice to Proceed with Preconstruction Services may be limited to certain specifically identified 
tasks.  The City will therefore have the right to issue multiple Notices to Proceed with respect to 
Preconstruction Services, identifying the Preconstruction Services tasks to be performed by the 
DESIGN BUILD CONTRACTOR.   

4.3 Existing Conditions.  DESIGN BUILD CONTRACTOR acknowledges that it was afforded 
unrestricted access to the existing improvements and conditions on the Project Site and it has 
thoroughly investigated those conditions.  The results of DESIGN BUILD CONTRACTOR’s 
investigation shall be deemed to be taken into account in establishing the Guaranteed Maximum 
Price of the Work.  Therefore, DESIGN BUILD CONTRACTOR may not make and is not entitled to 
any claim for any adjustment to the Contract Time, Preconstruction Phase Services Fee, or the GMP 
arising from Project conditions that DESIGN BUILD CONTRACTOR discovered or, in the exercise 
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of reasonable care, should have discovered in DESIGN BUILD CONTRACTOR’s investigation of 
the Project site.  

4.4 Design Errors and Omissions.  Before proceeding with the Construction Phase Services, 
DESIGN BUILD CONTRACTOR shall review the Drawings, Specifications, and other Construction 
Documents and notify the Director of any errors, omissions, or discrepancies in the Construction 
Documents of which it is aware.  DESIGN BUILD CONTRACTOR is responsible for discovering and 
correcting any defect, error, omission, conflict, inconsistency, failure to comply with the Contract 
Documents, or lack of clarity in the Construction Documents.  DESIGN BUILD CONTRACTOR shall 
be responsible for all costs, including the cost of redoing or remedying the Work and time delays 
resulting from any defect, error, omission, conflict, inconsistency, lack of clarity, or failure to comply 
with the Contract Documents in the Construction Documents. 

4.5 Additional Preconstruction Phase Services 

4.5.1 Provision of Additional Preconstruction Services shall apply only when necessary, as 
determined by the Director in his sole discretion and as authorized in writing by the 
Director related to the purpose of the Agreement, and when sufficient funding is 
allocated for such services.  City, as provided in Article 9 of the Agreement, shall pay 
for the following Additional Preconstruction Phase Services, in addition to the 
compensation for Basic Preconstruction Services, if authorized by the Director in 
writing: 

4.5.1.1. Provide financial, feasibility or other special studies; 

4.5.1.2. Provide planning surveys, site evaluations, environmental studies or 
comparative studies of prospective sites;  

4.5.1.3. Prepare special surveys, studies and submissions required for approvals by 
governmental authorities or others having jurisdiction over the Project; 

4.5.1.4. Provide services relative to future facilities, systems, and equipment that are 
not intended to be constructed during the Contract Administration Services; 

4.5.1.5. Provide detailed estimates of construction cost beyond the scope based on 
current area, volume, or similar unit costs as required in the Contract 
Documents (but providing estimating to prepare the GMP proposal is part of 
Basic Preconstruction Phase Services);  

4.5.1.6. Provide analyses of owning and operating costs, or detailed quantity 
surveys, inventories of material, equipment, and labor; 

4.5.1.7. Make revisions in drawings, specifications, or other documents when the 
revisions are inconsistent with written approvals or instructions previously 
given, or during Construction Documents Phase, making revisions to 
Construction Documents required by the enactment or revision of codes, 
laws, or regulations subsequent to the preparation of the Construction 
Documents or due to other causes not within the control of DESIGN BUILD 
CONTRACTOR; 
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4.5.1.8. Prepare Drawings, Specifications, supporting data and provide other 
services in connection with a change to approved Construction Documents 
to the extent that such services are in excess of the Basic or other Additional 
Pre-Construction Services required of DESIGN BUILD CONTRACTOR 
pursuant to the Contract Documents, as determined by the City Engineer in 
his sole discretion; provided that such changes are not necessitated by an 
act or omission of DESIGN BUILD CONTRACTOR.  In the event a Change 
Order is caused by an act or omission of DESIGN BUILD CONTRACTOR, 
DESIGN BUILD CONTRACTOR is required to prepare the Drawing, 
Specifications, and supporting data at no expense to City; 

4.5.1.9. Provide land survey services to supplement any legal description and site 
information provided by City, and to include, but not be limited to, as 
applicable to the Project, grades of streets, alleys, pavements, adjoining 
property; rights-of-way, restrictions, easements, encroachments, deed 
restrictions, contours of the site, locations, dimensions and complete data 
pertaining to existing buildings, other improvements and trees, as well as 
information concerning available services and utility lines both public and 
private, above and below grade, including inverts and depths, in accordance 
with the Project requirements.  DESIGN BUILD CONTRACTOR, if 
authorized by the Director, shall commission a signed and sealed survey 
prepared by a registered land surveyor acceptable to the Director;   

4.5.1.10. Provide geotechnical investigation and engineering services beyond that 
required for the design of the Project in Basic Preconstruction Phase 
Services.  Such services may include, as applicable to the Project, test 
borings, test pits, soil bearing values, percolation tests and similar 
investigations and engineering services with reports and appropriate 
recommendations in accordance with the Project requirements.  DESIGN 
BUILD CONTRACTOR, if authorized by the City Engineer, shall commission 
the completion of a signed and sealed geotechnical investigation by a 
registered geotechnical Subcontractor acceptable to the Director;   

4.5.1.11. Provide cultural resource reconnaissance or surveying services as defined 
in the General Rules of Practice and Procedures, Chapter 41 of the Texas 
Antiquities Committee, to supplement the site information provided by City 
and to identify potential historic or prehistoric sites in the Project areas 
affected by improvements planned as part of the Project.  Performance of 
the reconnaissance, if authorized by the City Engineer, shall be in 
accordance with procedures promulgated by the Texas Antiquities 
Committee in conformance with the Antiquities Code of Texas, and signed 
by a professional archaeologist acceptable to the Texas Antiquities 
Committee and the Director.  For the purpose of this Agreement, the Director 
is authorized to approve the archaeologist’s permit applications for the 
cultural resource reconnaissance or surveys on behalf of City;  

4.5.1.12. Provide data processing and photographic production techniques when 
used in connection with another Additional Preconstruction Phase Service; 
and 
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4.5.1.13. Any other Additional Preconstruction Phase Services mutually agreed to by 
Director and DESIGN BUILD CONTRACTOR. 

4.6 Ownership and Use of Work Products.  

4.6.1 DESIGN BUILD CONTRACTOR conveys and assigns to the City its entire interest 
and full ownership worldwide in and to any work, invention, notes, plans, 
computations, data bases, tabulations, exhibits, reports, underlying data, 
photographs and other work products, and any modifications or improvements to 
them (collectively “Documents”), and the copyrights, patents, trademarks, trade 
secrets, and any other proprietary rights therein (collectively “Proprietary Rights”) that 
DESIGN BUILD CONTRACTOR, its agents, employees, contractors, and 
Subconsultants (collectively "Authors") develop, write, or produce under this Contract 
(collectively “Works”). 

4.6.2 The Authors shall not claim or exercise any Proprietary Rights related to the Works.  
If requested by the Director, DESIGN BUILD CONTRACTOR shall place a 
conspicuous notation on any Works which indicates that the City owns the Proprietary 
Rights. 

4.6.3 DESIGN BUILD CONTRACTOR shall execute all documents required by the Director 
to further evidence this assignment and ownership.  DESIGN BUILD CONTRACTOR 
shall cooperate with the City in registering, creating, and enforcing Proprietary Rights 
arising under this Contract.  If DESIGN BUILD CONTRACTOR’s assistance is 
requested and rendered under this Section, the City shall reimburse DESIGN BUILD 
CONTRACTOR for all out-of-pocket expenses it incurs in rendering assistance, 
subject to the availability of funds.  On termination of this Contract, or if requested by 
the Director, DESIGN BUILD CONTRACTOR shall deliver all Works to the City.  
DESIGN BUILD CONTRACTOR shall obtain written agreements from the Authors 
which bind them to the terms in this Section. 

4.6.4 All Works developed, written, or produced under this Contract for use as a 
contribution to a collective work; a part of a motion picture or other audiovisual work; 
a translation; a supplementary work; a compilation; an instructional text; a test; 
answer material for a test; or an atlas, are “works made for hire.” 

4.6.5 DESIGN BUILD CONTRACTOR may retain copies of the Documents for its archives.  
DESIGN BUILD CONTRACTOR shall not otherwise use, sell, license, or market the 
Documents. 

4.6.6 Confidentiality: Design-Build Contractor, its agents, employees, contractors, 
consultants and Subconsultants shall hold all City information, data, and Documents 
(collectively, the "Information") that they receive, or to which they have access, in 
strictest confidence. Design-Build Contractor, its agents, employees, contractors, 
and Subconsultants shall not disclose, disseminate, or use the Information unless 
the Director authorizes it in writing. Design-Build Contractor shall obtain written 
agreements from its agents, employees, contractors, consultants and 
Subconsultants which bind them to the terms in this Section.   
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ARTICLE 5. GUARANTEED MAXIMUM PRICE PROPOSAL 

5.1 GMP Submittal.  The Design-Build Contractor shall take all appropriate measures in 
accordance with 49 C.F.R. 1520 and other applicable laws to protect all proprietary, privileged, 
confidential, or otherwise Sensitive Security Information ("SSI") that may come into the Design-Build 
Contractor's possession as a result of this Contract. 

 
5.2 CGMP. The Parties anticipate that there may be some phases of Construction that are ready 
for commencement before the GMP Amendment Date.  In addition to the Advanced Packages set 
forth in Exhibit “B”, the DESIGN BUILD CONTRACTOR may recommend such phases or elements 
of the Construction (“Advance Packages”) to the Director, as appropriate, during performance of the 
Preconstruction Services.  The Director shall have the sole discretion to authorize an Advance 
Package pursuant to this Section and Exhibit “B” but has no obligation to enter into any CGMP 
Amendment.  Prior to any such authorization, the DESIGN BUILD CONTRACTOR shall provide the 
Director with a CGMP Submittal in accordance with Section 5.3 and Exhibit “F”.   

5.3 CGMP Submittal.  The DESIGN BUILD CONTRACTOR shall prepare and submit the CGMP 
Submittal in accordance with Exhibit “F” and all other applicable Contract Standards.  In the event 
the Director believes the CGMP Submittal does not comply with the requirements of the Contract 
and Exhibit “F”, the Director shall provide written notice to the DESIGN BUILD CONTRACTOR of 
any additions, corrections, or revisions required to achieve such compliance.  The DESIGN BUILD 
CONTRACTOR, without any increase in the Preconstruction Phase Services Fee, shall promptly 
take all necessary rectification action, making multiple re-submittals, if required. 

5.4 CGMP Negotiation and Execution.  If the Director agrees to authorize the commencement 
of a portion of Construction under a CGMP Submittal, the DESIGN BUILD CONTRACTOR and 
Director shall negotiate and enter into a CGMP Amendment.  A CGMP Amendment at a minimum 
shall incorporate and definitively address all of the items identified in Exhibit “F” and shall contain 
any other commercial terms and conditions specific to the Advanced Package (but shall not alter the 
terms and conditions of this Contract).  Advanced Packages may be structured in a manner that 
provides for the commencement of the related Construction at any time determined by the Parties. 

5.5 CGMP Amendment.  If the Director determines to accept the CGMP Submittal, following 
negotiations at the election of the Director in his sole discretion and subject to approval by the 
Director, the Parties will enter into the CGMP Amendment and the CGMP Amendment Date will be 
established hereunder.  Subject to the appropriation of funds, the Director has the authority to enter 
into a CGMP Amendment. Upon the Director’s approval of a CGMP Amendment, the CGMP 
Amendment shall become a part of this Contract for all purposes. 

5.6 Complete Pricing.  It is the intention of the Parties that each CGMP Submittal, and any 
associated CGMP Amendment, includes complete pricing for the Work to be performed thereunder. 
Accordingly, all such amounts in CGMP Amendments shall be excluded in determining the Cost of 
the Work for the GMP Amendment.  The Construction Services Fee, however, is intended to and 
shall be applicable to all construction whether performed as part of the CGMP Amendment or 
otherwise with the Construction Services. The Parties acknowledge and agree that the 
Preconstruction Services Fee and the Construction Services Fee were negotiated by the Parties 
prior to the Effective Date and included in the Contract as executed on the Effective Date and shall 
not be the subject of the CGMP and/or GMP Submittal or the CGMP and/or GMP Amendment. 
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5.7 CGMP Compensation.  The City shall pay the CGMP for the Advanced Package Work to 
the DESIGN BUILD CONTRACTOR for Work properly performed and completed pursuant to the 
terms of the CGMP Amendment in accordance with, and subject to the limitations contained in this 
Contract, notwithstanding the fact that no GMP Amendment will be in effect at the time the Parties 
execute a CGMP Amendment. City agrees to release all retainage related to Advanced Package 
Work when DESIGN BUILD CONTRACTOR completes the CGMP Work pursuant to the CGMP 
Amendment terms. All related Warranties, as applicable, for Work performed under the CGMP will 
commence upon substantial completion of the CGMP Work, notwithstanding any other provision in 
this contract.  

5.8 GMP Submittal.  The DESIGN BUILD CONTRACTOR shall prepare and submit the GMP 
Submittal in accordance with Exhibit “F” and all other applicable Contract Standards.  In the event 
the Director believes the GMP Submittal does not comply with the requirements of the Contract 
including Exhibit “F”, the Director shall provide written notice to the DESIGN BUILD CONTRACTOR 
of any additions, corrections, or revisions required to achieve such compliance.  The DESIGN BUILD 
CONTRACTOR, without any increase in the Preconstruction Services Fee, shall promptly take all 
necessary rectification action, making multiple re-submittals, if required. 

5.9 GMP Amendment.  If the Director determines to accept the GMP Submittal, following 
negotiations at the election of the Director in his sole discretion and subject to approval by the City 
Council, the Parties will enter into the GMP Amendment and the GMP Amendment Date will be 
established hereunder and thereupon the Construction Services shall commence.  Upon City Council 
approval, the GMP Amendment shall become a part of this Contract for all purposes. 

5.10 Failure to Reach a GMP. In the event the City rejects the GMP Amendment, the City, in 
its sole discretion, may direct the DESIGN BUILD CONTRACTOR at no additional cost to the City, 
to adjust the design and/or scope to attempt to bring the Guaranteed Maximum Price to an amount 
acceptable to the City or the City may elect to end its attempt to reach an agreement with the DESIGN 
BUILD CONTRACTOR.  In the event DESIGN BUILD CONTRACTOR’s scope of work is reduced 
by the Director, then the Director and DESIGN BUILD CONTRACTOR shall attempt to negotiate a 
new GMP.  In the event the City elects to end its attempts to reach an agreement with the DESIGN 
BUILD CONTRACTOR, the DESIGN BUILD CONTRACTOR does hereby assign all rights to any 
agreement with DESIGN BUILD CONTRACTOR to the City effective upon written notice of 
acceptance by the City to the DESIGN BUILD CONTRACTOR.  The City shall be entitled to use any 
intellectual property developed by or on behalf of DESIGN BUILD CONTRACTOR for this Project 
for the completion, maintenance, and further development of the TSA-HPD Bunker & K-9 Facility, or 
for any other purpose, without additional compensation to DESIGN BUILD CONTRACTOR.   

ARTICLE 6.  CONSTRUCTION SERVICES 

6.1 Generally.  The DESIGN BUILD CONTRACTOR shall render and perform Construction 
Services for the City in accordance with Exhibit “B”, Exhibit “C”, and all other applicable Contract 
Documents, Standards and Codes.  The DESIGN BUILD CONTRACTOR’s responsibility for the 
Construction Services includes the responsibility to employ or subcontract with (subject to the 
limitations established herein) the necessary professionals (including architects, if applicable) 
technicians and engineers, properly qualified, licensed and skilled in the various aspects of the 
Construction Services, and to perform all services reasonably inferable from the description of the 
Construction Services.   
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6.2 Notices to Proceed.  The DESIGN BUILD CONTRACTOR shall commence performing 
Construction Services upon the date specified in a Notice to Proceed with Construction Services 
issued by the Director.  The DESIGN BUILD CONTRACTOR acknowledges that the Construction 
Services are segregated into discrete tasks associated with the advancement of the Preconstruction 
Services, as identified in Exhibit “B”, and that a Notice to Proceed with Construction Services may 
be limited to certain specifically identified tasks.  The City will therefore have the right to issue multiple 
Notices to Proceed with Construction Services, identifying the Construction Services tasks to be 
performed by the DESIGN BUILD CONTRACTOR.   

6.3 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees that all of 
the services to be performed by it under or pursuant to this Contract shall be of at least the standard 
and quality which prevail among similar businesses and organizations with knowledge and skill engaged 
in providing similar services in major United States urban areas under the same or similar circumstances 
and involving a project such as the Project, including the performance of work in a high volume and 
international airport with ongoing operations. 

6.4 The DESIGN BUILD CONTRACTOR’s duties as set forth herein shall at no time be in any way 
diminished by reason of any approval by the City or the Director nor shall the DESIGN BUILD 
CONTRACTOR be released from any liability by reason of such approval by the Director, it being 
understood that the City at all times is ultimately relying upon the DESIGN BUILD CONTRACTOR’s 
skill and knowledge in performing the services required hereunder. 

6.5 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees that the 
DESIGN BUILD CONTRACTOR and all persons connected with the DESIGN BUILD CONTRACTOR 
directly in charge of its services are duly registered and/or licensed under the laws, rules and regulations 
of any authority having jurisdiction, if so required by such laws, rules and regulations. 

6.6 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees to notify 
Director in writing within five days of encountering, of anything within its knowledge which it discovers 
of any nature in any drawings, specifications, plans, sketches, instructions, information, requirements, 
procedures, and other data supplied to the DESIGN BUILD CONTRACTOR (by the City or any other 
party) which the DESIGN BUILD CONTRACTOR considers in its opinion to be unsuitable, improper, 
inaccurate, or defective in any way in connection with the purposes for which such document or data is 
furnished.  Nothing shall excuse or detract from the DESIGN BUILD CONTRACTOR’s responsibilities 
or obligations hereunder in any case where such document or data is furnished unless the DESIGN 
BUILD CONTRACTOR advises City in writing that in DESIGN BUILD CONTRACTOR’s opinion such 
document or data and any requests made therein for action are unsuitable, improper, inaccurate or 
defective, and City confirms in writing that it wishes the DESIGN BUILD CONTRACTOR to proceed in 
accordance with the documents or data as originally given.  DESIGN BUILD CONTRACTOR shall 
suspend that portion of the Work affected by the reported discrepancy until clarification is received.  If 
DESIGN BUILD CONTRACTOR does not suspend work, any increase in cost as a result, including the 
necessity to perform any re-work, shall be borne by DESIGN BUILD CONTRACTOR and not be 
reimbursable under this Contract.  Notwithstanding the foregoing DESIGN BUILD CONTRACTOR shall 
be responsible for all errors and omissions and lack of coordination in its own documents and the 
documents created by those working for DESIGN BUILD CONTRACTOR.   

6.7 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees to furnish 
efficient business administration and superintendence and perform its services hereunder in the most 
expeditious and economical manner consistent with the requirements of the Contract Documents. 
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6.8 In accordance with and not as an expansion of the time limitations set forth in the General 
Conditions, the DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees that it 
shall, at its own cost, make good any errors or omissions in the Preconstruction Services and 
Construction Services it performs as soon as the DESIGN BUILD CONTRACTOR becomes aware of 
such errors or omissions or is notified of such errors or omissions.  Should the DESIGN BUILD 
CONTRACTOR refuse or neglect to make good such errors or omissions within a reasonable time after 
receiving written notice requesting such remedial work, then the City shall be entitled to make good 
such errors or omissions at the expense of the DESIGN BUILD CONTRACTOR.  This commitment by 
DESIGN BUILD CONTRACTOR is in addition to, and not in substitution for, any other remedy for errors 
or omissions in the Preconstruction Services and Construction Services which the City may have at law 
or in equity.   

6.9 DESIGN BUILD CONTRACTOR shall attend training on HAS Project Management System 
and utilize that system for the numbering and tracking for all Work records, including, Modifications, 
requests for information, submittals and supplementary instructions, and shall provide updated 
records, including meeting minutes, at each meeting with City as requested.  The numbering system 
shall be consistent with the HAS project management system.   

6.10 Subcontracts or other agreements shall conform to the applicable payment provisions of 
the Contract Documents and shall not be awarded based on cost plus a fee without the prior written 
consent of Director. 

6.11 DESIGN BUILD CONTRACTOR shall require its Subcontractors who have not 
competitively bid to disclose to Director their markups (both overhead and profit), estimates, and 
costs calculated in their bids or incurred or expected in sub-subcontracts and the Work performed, 
including any Change Order Work, for the assessment of reasonableness by the Director. 

6.12 DESIGN BUILD CONTRACTOR shall require each Subcontractor, to the extent of the Work 
to be performed by the Subcontractor, to be bound to DESIGN BUILD CONTRACTOR by the terms 
of the Contract Documents, and to assume toward DESIGN BUILD CONTRACTOR all the 
obligations and responsibilities that DESIGN BUILD CONTRACTOR, by these Documents, assumes 
toward City.  Each subcontract agreement shall preserve and protect the rights of City under the 
Contract Documents with respect to the Work to be performed by the Subcontractor so that 
subcontracting thereof will not prejudice such rights.  Where appropriate, DESIGN BUILD 
CONTRACTOR shall require each Subcontractor to enter into similar agreements with sub-
subcontractors. DESIGN BUILD CONTRACTOR shall make available to the Director and to each 
proposed subcontractor prior to the execution of the subcontract agreement, copies of the Contract 
Documents to which the Subcontractor will be bound, and, upon written request of the Subcontractor, 
identify to the Subcontractor terms and conditions of the proposed subcontract agreement that may 
be at variance with the Contract Documents.  Subcontractors shall similarly make copies of 
applicable portions of such documents available to their respective proposed sub-subcontractors. 
DESIGN BUILD CONTRACTOR shall provide City with a copy of each subcontract agreement upon 
request. 

6.13 Each subcontract agreement is assignable by DESIGN BUILD CONTRACTOR to City on 
acceptance by the Director of the assignment.  DESIGN BUILD CONTRACTOR agrees to execute 
such additional documents as City may request to confirm such assignments.  DESIGN BUILD 
CONTRACTOR shall include a provision in each subcontract agreement recognizing the rights of 
City pursuant to the foregoing contingent assignment. Despite such acceptance by City of any such 
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assignment, City shall not be liable for anything under such subcontract prior to the acceptance by 
City of the assignment or for any liability of DESIGN BUILD CONTRACTOR to the Subcontractor.  
Acceptance of any such assignment shall not relieve DESIGN BUILD CONTRACTOR or the 
Subcontractor of their responsibilities and liabilities for any Work performed prior to City’s acceptance 
of such assignment. 

6.14 Nothing contained in the Contract Documents shall create any obligations or liabilities owed 
by City to any Subcontractor or Supplier.  Except as may be required by law, City shall have no 
liability or responsibility for the performance or nonperformance of any Subcontractor, Supplier, or 
consultant, even if City designated, required, identified or approved such Subcontractor, Supplier, 
consultant, or sub-consultant of any tier. 

6.15 DESIGN BUILD CONTRACTOR is an independent contractor and not an agent of City.  
DESIGN BUILD CONTRACTOR shall be liable to City for acts and omissions that result in a breach 
of the obligations herein of DESIGN BUILD CONTRACTOR and DESIGN BUILD CONTRACTOR’s 
Subcontractors and Suppliers of any tier, and their agents, employees and parties in privity of 
contract with any of them and anyone acting on behalf of any of them, and any other persons 
performing any of the Work directly or indirectly under contract with DESIGN BUILD CONTRACTOR, 
including any design professionals and their consultants and sub-consultants of any tier. 

6.16 DESIGN BUILD CONTRACTOR and any of its design professionals, consultants, the 
Subcontractors and Suppliers and their agents and employees warrant that the information provided 
to City about the qualifications, including financial information and past performance, is accurate, 
has not materially changed, and does not omit information that would materially affect those 
qualifications and that DESIGN BUILD CONTRACTOR is financially sound, fully solvent, and 
experienced in and fully qualified to perform the type of Work to be performed under this Contract. 

6.17 DESIGN BUILD CONTRACTOR represents that it has: (a) visited the Project site, (b) taken 
such other steps as may be necessary to ascertain the nature and location of the Work and the 
general and local conditions that affect the Work or the cost thereof, and (c) investigated the labor 
situation, including the availability of all necessary labor and material. 

6.18 DESIGN BUILD CONTRACTOR shall coordinate with other Contractors and projects on or 
around the Project site, as well as the Project Team or other HAS staff, and to minimize disruptions 
to normal airport operations. 

6.19 Without diminishing the other obligations of DESIGN BUILD CONTRACTOR, DESIGN 
BUILD CONTRACTOR represents and agrees that it will perform its services under no 
circumstances with less than the usual and customary standards of DESIGN BUILD 
CONTRACTOR’s profession or business and in compliance with all Applicable Laws and in strict 
accordance with the Contract Documents. DESIGN BUILD CONTRACTOR agrees to correct in a 
timely manner and as may be directed by the Director and to bear the full cost of correcting DESIGN 
BUILD CONTRACTOR’s Work and services that are not in strict conformance with the Contract 
Documents or Applicable Laws or that are otherwise defective or negligently performed, those of its 
Subcontractors, Suppliers, and consultants, and any related damages or other harm.  The term 
defective work or similar terms when used in the Contract Documents include Work that is not in 
strict conformance with the Contract Documents.  DESIGN BUILD CONTRACTOR agrees to 
perform Work required by the Contract Documents in a good and workman-like manner.   
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6.20 DESIGN BUILD CONTRACTOR represents and agrees to perform its services under the 
Contract Documents in an expeditious and economical manner consistent with good business 
practices and the interests of City in accordance with the Project Schedule reflected in Exhibit “I”. 

6.21 DESIGN BUILD CONTRACTOR represents and agrees that there are no obligations, 
commitments, or impediments of any kind that will limit or prevent performance of its obligations 
under this Contract. 

6.22 Except for the obligations of City set forth in this Contract, City has no liability to DESIGN 
BUILD CONTRACTOR or to anyone claiming through or under DESIGN BUILD CONTRACTOR by 
reason of the execution or performance of this Contract. 

6.23 DESIGN BUILD CONTRACTOR shall give all required notices and comply with all 
Applicable Laws.  The Work, including documents that are the responsibility of DESIGN BUILD 
CONTRACTOR, shall be in accordance with all Applicable Laws.  If DESIGN BUILD CONTRACTOR 
otherwise performs any Work that is contrary to Applicable Laws, DESIGN BUILD CONTRACTOR 
shall correct such Work at its expense and shall be liable for all costs, delays, and damages 
attributable thereto, including any damage to other Work or other property arising from or relating to 
the corrective Work.  

6.24 DESIGN BUILD CONTRACTOR shall establish, implement, and follow a quality control 
program for the Work during all Construction Services.  DESIGN BUILD CONTRACTOR shall 
provide Director with a copy of the written quality control program. 

6.25 DESIGN BUILD CONTRACTOR shall provide Value Engineering suggestions to Director.  
Whenever the term “Value Engineering” is used in conjunction with this Contract or the Project, it 
has its commonly accepted meaning within the construction industry and does not imply the practice 
of professional engineering without a license.  If any Value Engineering activities constitute the 
professional practice of engineering, then such activities shall be performed by an engineer licensed 
in Texas. 

6.26 DESIGN BUILD CONTRACTOR shall give constant attention to the Work to facilitate the 
progress thereof, and shall cooperate with the Director, inspectors, and with other Contractors in 
every way possible.  The Director shall determine the areas in which the DESIGN BUILD 
CONTRACTOR and Contractors shall work in the event of a disagreement, and the DESIGN BUILD 
CONTRACTOR shall cooperate in such processes and decisions.  The DESIGN BUILD 
CONTRACTOR shall have a competent Superintendent and safety professional  on the Work at all 
times when construction is being performed, who is fully authorized as his/her agent on the Work.  
The Superintendent shall be capable of reading and fully understanding the plans and specifications 
and schedules, shall receive and fulfill instructions from the Director, and shall be present at the 
Work site at all times while Work is in progress. 

6.27 The City will be performing additional work with other Contractors as well as continuing with 
its normal airport operations on or near the Work covered by this Contract.  When separate contracts 
are let within the limits of any one project, DESIGN BUILD CONTRACTOR shall conduct its Work 
so as not to interfere with or hinder the progress or completion of the work being performed by other 
Contractors.  DESIGN BUILD CONTRACTOR shall cooperate with other Contractors, City 
consultants, design professionals, City employees, and others as directed by the Director.  In the 
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event an interference cannot be reasonably avoided, DESIGN BUILD CONTRACTOR shall notify 
the City before the Work is impacted to resolve the interference. 

6.28 DESIGN BUILD CONTRACTOR shall arrange its work and shall place and dispose of the 
materials being used so as to not interfere with the operations of other Contractors within the limits 
of the same project.  DESIGN BUILD CONTRACTOR shall join its work with that of the others in an 
acceptable manner and shall perform it in proper sequence to that of the others.   

6.29 Subject to the obligations to cooperate with the City and Contractors with respect to 
contemporaneous operations and proximity at the Project site including, without limitation, relocating 
work areas, the DESIGN BUILD CONTRACTOR remains solely responsible for its means, methods, 
techniques, sequences and procedures and safety programs in connection with its Work. 

6.30 DESIGN BUILD CONTRACTOR acknowledges that the Project site is, and at all times 
during the Work will be, within or around critically important areas of the operational airfield at EFD  
DESIGN BUILD CONTRACTOR agrees that at all times when any forces are mobilized to strictly 
adhere to rules and instructions regarding permitted activities and physical locations on the airfield 
given by any authorized HAS personnel.  Such instructions will include, without limitation, 
demobilizing from Work areas on minutes’ notice to allow aircraft movement; coordination of phased 
work areas to keep aircraft paths open and operational; vigilant cleaning and removal of all foreign 
object debris caused by its Work from any areas on which aircraft may travel.  DESIGN BUILD 
CONTRACTOR agrees and warrants that all delays and disruptions within the reasonable 
contemplation of those knowledgeable of airfield operations (including absolute deference to aircraft 
operations) caused by such adherence to rules and instructions or coordination for activities as 
specified herein have been taken into account in preparing the Guaranteed Maximum Price and that 
DESIGN BUILD CONTRACTOR will not seek any increase in the Guaranteed Maximum Price or the 
Contract Time on account of such adherence and coordination.  DESIGN BUILD CONTRACTOR 
agrees that the City’s needs arising from its ongoing airport operations as described herein has been 
expressly contemplated by DESIGN BUILD CONTRACTOR and shall not constitute active 
interference by the City.   

6.31 All Subcontracts shall be awarded in accordance with the applicable provisions of Texas 
Government Code Chapter 2269, Subchapter H through a process overseen by the Project Team.  
DESIGN BUILD CONTRACTOR shall notify Director in advance in writing of the identities of all 
Subcontractors with which it intends to subcontract.  DESIGN BUILD CONTRACTOR shall not 
subcontract with any Subcontractor to which Director has a reasonable objection in accordance with 
Texas Government Code Chapter 2269, Subchapter G.    A notice of intent to employ a particular 
Subcontractor shall be given by the DESIGN BUILD CONTRACTOR to the City as to permit Director 
adequate time for review of the prospective Subcontractor without delay to the Project and to allow 
time for DESIGN BUILD CONTRACTOR to make substitute selections, but in no event shall such 
notice be given less than 10 days before the intended subcontract date.  If Director has a reasonable 
objection to a proposed Subcontractor, DESIGN BUILD CONTRACTOR shall propose another 
against whom Director has no reasonable objection.  DESIGN BUILD CONTRACTOR.  DESIGN 
BUILD CONTRACTOR shall not be required to subcontract with any Subcontractor to which it has 
reasonable objection.  When DESIGN BUILD CONTRACTOR’s Subcontractors for constructing the 
Work have been identified, they shall not be changed without Director’s prior written approval, which 
shall not be unreasonably withheld.  DESIGN BUILD CONTRACTOR shall not incur any Subcontract 
costs prior to issuance by City of a Notice to Proceed for such Work.  If the bidding process does not 
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result in the selection of a subcontractor who is acceptable to the Director, the Director may ask the 
DESIGN BUILD CONTRACTOR to submit a proposal for the specific portion of work for approval. 

6.32 The DESIGN BUILD CONTRACTOR shall (1) submit pricing for any proposed self-
performed Work in the same manner as all other Subcontractors (2) perform self-performed Work in 
accordance with the same terms and conditions as its other Subcontractors, and (3) account for self-
performed Work in the same manner as if the Work had been performed by other Subcontractors. 
In order to afford the City with maximum flexibility and the opportunity to achieve the best value, the 
DESIGN BUILD CONTRACTOR shall not self-perform any work to which the Director has a 
reasonable objection. 

ARTICLE 7.  LIQUIDATED DAMAGES 

7.1 Liquidated Damages Generally.  Additional liquidated damages provisions are set forth in 
Article 9 of the General Conditions.   

7.2 Failure to Achieve Milestones.  DESIGN BUILD CONTRACTOR and City agree that failure 
to achieve the Project milestones in this Section by the dates set forth in the agreed upon 
Guaranteed Maximum Price proposal will cause damages to City and that actual damages from 
such harm are difficult to estimate accurately.  Therefore, DESIGN BUILD CONTRACTOR and City 
agree that DESIGN BUILD CONTRACTOR and Surety are liable for and shall pay to City the 
amounts below per Day, on a cumulative basis, as liquidated damages and not as a penalty, for 
each and every Day or portion of a Day of delay beyond the milestone dates established in the 
approved Guaranteed Maximum Price proposal for the Project.  DESIGN BUILD CONTRACTOR 
and City agree that the amounts of liquidated damages fixed in this Section are reasonable forecasts 
of just compensation for harm to City resulting from DESIGN BUILD CONTRACTOR’s failure to 
achieve the milestones set forth herein.  These liquidated damages shall be City’s sole remedy for 
damages from delay by DESIGN BUILD CONTRACTOR except that City shall be entitled to recover 
all of its actual, direct, and consequential damages in the event liquidated damages are determined 
to be unenforceable, and City shall also be entitled to City’s remedies under Article 14 of the General 
Conditions.  Liquidated damages for each of the Project milestones are as follows: 

7.2.1 Final Completion of Phase 1 – CGMP for Pre-Engineering, Design, Preconstruction 
Phase and Enabling Work  Services necessary to complete Phase 1:  Phase 1 
Milestone:  $--------- per Day.  The milestone duration is 180 Calendar Days from the 
date of the Phase 1 - Notice to Proceed. 

 
7.2.2 Final Completion of Phase 2 -  CGMP for Phase 1 Construction for portions of  

Taxiway L for Runway 4-22 Access to Spaceport Tenants :  Phase 2 Milestone:  $---
------ per Day.  The milestone duration is 180 Calendar Days from the date of the 
Phase 2 Notice to Proceed. 

 

7.2.3 Final Completion of Phase 3 – CGMP for Phase 2 Construction for remaining 
portion of Work on  Taxiway L :  Phase 3 Milestone:  $--------- per Day.  The 
milestone duration is 210  Calendar Days from the date of the Phase 3 Notice to 
Proceed. 
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7.2.4 Final Completion of Phase 4 – CGMP for Remaining Construction Work and 
Connection to Runway 17-35: Phase 4 Milestone:  $--------- per Day.  The milestone 
duration is 180 Calendar Days from the date of the Phase 4 Notice to Proceed. 

7.2.5 The maximum aggregate liquidated damages assessed to the DESIGN BUILD 
CONTRACTOR for Construction Services shall not exceed 100% of the DESIGN 
BUILD CONTRACTOR’s Fee established by the estimated Cost of the Work until a 
GMP is established and thereafter it shall be 100% of the DESIGN BUILD 
CONTRACTOR’s fee calculated against the GMP. 

7.2.6 The maximum aggregate consequential damages (excluding damages for delay, 
whether liquidated or otherwise) which shall be recoverable against the DESIGN 
BUILD CONTRACTOR shall not exceed 100% of the DESIGN BUILD 
CONTRACTOR’s Fee established by the estimated Cost of the Work until a GMP is 
established and thereafter it shall be 100% of the DESIGN BUILD CONTRACTOR’s 
fee calculated against the GMP. 

7.3 High Sulfur Diesel Fuel Usage.  The DESIGN BUILD CONTRACTOR and City agree that 
incidents of high sulfur diesel fuel usage by DESIGN BUILD CONTRACTOR will cause 
damages to City and that actual damages from such harm are difficult to estimate accurately.  
Therefore, DESIGN BUILD CONTRACTOR and City agree that DESIGN BUILD 
CONTRACTOR and Surety are liable for and shall pay to City the amount stipulated in this 
Section as liquidated damages.  DESIGN BUILD CONTRACTOR and City agree that 
DESIGN BUILD CONTRACTOR and Surety are liable for and shall pay to City, as liquidated 
damages and not as a penalty, the amount equal to $--------- per diesel operating vehicle or 
piece of motorized equipment per incidence of high sulfur diesel fuel usage per Day.  
DESIGN BUILD CONTRACTOR and City agree that the amount of liquidated damages fixed 
in this Section is a reasonable forecast of just compensation for harm to City resulting from 
an incident of high sulfur diesel fuel usage.  An incident of high sulfur diesel fuel usage as 
used herein means use of fuel in breach of the General Conditions.  DESIGN BUILD 
CONTRACTOR and City agree that in the event the amount of liquidated damages set forth 
in this Section are held to be unenforceable for any reason, City shall be entitled to recover 
its actual direct damages, if any, resulting from incidence of high sulfur diesel fuel usage as 
may be authorized by the laws of Texas. 

 
7.4 Liquidated Damages for CGMPs and Phased GMP’s if authorized.  The Director shall 

issue a separate Notice to Proceed or Change Order for each phase of Design and 
Construction and each phase of Design and Construction shall have a separate substantial 
completion date and a separate liquidated damages amount, as appropriate and detailed 
herein. 
 

ARTICLE 8.  TIME 

8.1 Time of the Essence.  Time limits stated in the Contract Documents are of the essence.  
DESIGN BUILD CONTRACTOR is responsible for schedule development and updating and 
reporting throughout the Project, including Preconstruction Services and Construction Services.  
DESIGN BUILD CONTRACTOR shall comply in all regards with requirements set forth in the 
Contract Documents.  The anticipated date for submitting a GMP shall be the date specified in the 
Preconstruction Services Notice to Proceed. The Contract Time is 750 Calendar Days from Notice 
to Proceed for Preconstruction Services to Final Completion of the Work, excluding the GMP 
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approval period (which is the time from DESIGN BUILD CONTRACTOR submission of the GMP 
Submittal to Notice to Proceed for Construction Services unless extended by Change Order). 

8.1.1 A phase of Construction shall be deemed to commence on the Date of 
Commencement of the Work specified in a Notice to Proceed for a phase of 
Construction after approval of the CGMP or GMP proposal. 

8.1.2 DESIGN BUILD CONTRACTOR shall achieve Final Completion of the Work on or 
before the date agreed to in the GMP Submittal, subject to time extensions granted 
by Change Order.   

8.1.3 THE TIMES SET FORTH FOR COMPLETION OF THE WORK IN THE NOTICE TO 
PROCEED WITH CONSTRUCTION AND THE GMP SUBMITTAL ARE AN 
ESSENTIAL ELEMENT OF THIS CONTRACT.   

8.2 The DESIGN BUILD CONTRACTOR shall complete all services in accordance with the 
completion dates set forth in the Preconstruction Services Schedule (Exhibit “E”), as such dates may 
be adjusted in accordance with the General Conditions.  The DESIGN BUILD CONTRACTOR 
recognizes that the Preconstruction Services Schedule is of the essence and that the City shall be 
entitled to the recovery of damages from the DESIGN BUILD CONTRACTOR as set forth in Article 
7.2.1 for the DESIGN BUILD CONTRACTOR’s failure to comply with the Preconstruction Services 
Schedule, subject to the terms and conditions of the Contract Documents.  

.   
 

ARTICLE 9. CONTRACT COMPENSATION 

9.1 General Payment Requirements. 

9.1.1 In addition to the payment terms set forth in this Article, the general requirements for 
payment, including the procedures and timing for the Applications for Payment, for 
DESIGN BUILD CONTRACTOR’s Services are set forth in Article 9 of the General 
Conditions.   

9.1.2 As of the Effective Date, the maximum amount payable to the DESIGN BUILD 
CONTRACTOR under this Contract is as follows: 

Preconstruction and Design Services Price: 
 

Preconstruction Services 
  
DESIGN BUILD CONTRACTOR’s Pre-Construction Services Fee: $                  _   
  
Lump Sum – Design Services from 30% Design Development to 

100% Construction Documents $                   _ 
 

 
Construction Services Price: 
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Lump Sum – Construction Administration Services Fee 
$                     
_ 

  
Construction Services $                         
 
DESIGN BUILD CONTRACTOR’s Fee percentage: ____% 
  
 
Agreed Cost of the Work (including Owner Controlled Contingency 
and Insurances) $      

 

9.1.2.1. The DESIGN BUILD CONTRACTOR shall plan and design the Project in 
such a manner that the Agreed Cost of the Work does not exceed the sum 
of $------------------ without the express written approval of the Director. The 
Agreed Cost of Work may be increased or decreased by the Director, in 
his sole discretion.   

 
9.1.2.2. The DESIGN BUILD CONTRACTOR shall monitor and participate in 

updating the Probable Cost of the Work throughout the design process.  If 
at any time the Probable Cost of the Work, for all work designed and 
specified, exceeds or becomes likely to exceed the updated Agreed Cost 
of the Work, the DESIGN BUILD CONTRACTOR shall immediately notify 
the Director.  Upon becoming aware that the Probable Cost of the Work 
will exceed the current Agreed Cost of the Work, the Director, in his sole 
discretion, may by written notice: (i) increase the Agreed Cost of the Work 
(ii) reduce the scope, or (iii) require a re-design of the Project by DESIGN 
BUILD CONTRACTOR until such time as the Probable Cost of the Work 
is less than or equal to the Agreed Cost of the Work. 

 
9.1.2.3. There shall be no increase in the DESIGN BUILD CONTRACTOR’s 

compensation for any such re-design to maintain the Agreed Cost of the 
Work. 

 
9.1.2.4. For purposes of Section 9.1.2, inclusive of all sections therein, no person 

other than the Director may provide written authorization to change the 
Agreed Cost of the Work specified herein. 

 
9.1.3 As of the Effective Date, the maximum amount payable to the DESIGN BUILD 

CONTRACTOR under this Contract is $X,XXX,XXX.00, which is the total amount for 
compensation for the performance of Preconstruction Services as set forth in Section 
9.2.1 below.  Without limiting any term or condition hereunder with respect to 
payments to the DESIGN BUILD CONTRACTOR, the DESIGN BUILD 
CONTRACTOR’s entitlement to, and the City’s obligation to pay, any additional 
compensation to the DESIGN BUILD CONTRACTOR for the performance of the 
Work will be dependent upon the execution of a CGMP Amendment and/or the GMP 
Amendment.  The DESIGN BUILD CONTRACTOR recognizes that the City has no 
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obligation hereunder to enter into any such amendment.  In the event the Director 
and DESIGN BUILD CONTRACTOR agree on a GMP and the Director authorizes 
DESIGN BUILD CONTRACTOR to proceed with Construction Services, DESIGN 
BUILD CONTRACTOR’s compensation shall be calculated under Section 9.3. 

9.2 Preconstruction Services Price – Phase 1 Only. 

9.2.1 Subject to the City’s limit of appropriation for properly performed and completed 
Preconstruction Services, the City shall pay the DESIGN BUILD CONTRACTOR a 
lump sum amount of $X,XXX,XXX.00 for Design Services to 60% Design 
Development (for GMP) and a lump sum amount for Design Services from 60% 
Design Development to 100% Construction Documents of $XXX,XXX.00 for a Total 
Preconstruction and Design Services amount of $X,XXX,XXX.00.   

9.2.2 City will pay DESIGN BUILD CONTRACTOR based on the funding authorized for 
each Stage of design and based on invoices showing the percentage of services 
performed during the preceding month for Preconstruction Services based upon the 
allocation of the Preconstruction Services Price set forth above and per the Stage of 
design (Concept Design, SD, DD, CD, etc.).  After the completion of the Concept 
Design Stage, the City and Design-Build Contractor will negotiate and agree upon the 
final design solution and the time allotted for the performance of the design to __60% 
Design Development stage, preparation of the GMP, and design to 100% 
Construction Documents.  The Preconstruction Services Price shall be full 
compensation to DESIGN BUILD CONTRACTOR for all Preconstruction Services for 
design, including all costs, overhead, and profit.  The Preconstruction Services Price 
shall also include full compensation for the DESIGN BUILD CONTRACTOR for all 
DESIGN BUILD CONTRACTOR Preconstruction Services, including all costs, 
overhead, and profit.   

9.2.3 All payment requests for Preconstruction Services shall be submitted on an 
Application for Payment and Schedule of Values approved by Director and include all 
required attachments identifying payments to Design-Build Contractor, as well as to 
all Subcontractors. 

9.2.4 DESIGN BUILD CONTRACTOR shall not be entitled to an increase in the 
Preconstruction Services amount set forth in this Section because of Project 
Schedule extensions or delays, or changes in the scope of the proposed Project, 
unless such extensions, delays, or changes are material and significant as 
determined by the Director in his reasonable, sole discretion.   

9.2.5 During the Preconstruction Services, the Director shall have the right but not the 
obligation, to negotiate performance incentives, and the City and DESIGN BUILD 
CONTRACTOR may amend this Contract to incorporate such incentives, if any, 
provided that the DESIGN BUILD CONTRACTOR has then met all its obligations 
under this Contract as determined by the Director in his sole discretion. 

9.3 Construction Services Payments  

9.3.1 Pursuant to the terms of this Contract, City shall pay DESIGN -BUILD CONTRACTOR 
for DESIGN BUILD CONTRACTOR’s proper and complete performance of the 
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Construction Services, the Cost of the Work and the DESIGN BUILD 
CONTRACTOR’s Fee, up to the limit of the applicable CGMP or the Guaranteed 
Maximum Price in accordance with the payment provisions of the General Conditions.  
Payment by City shall be deemed full compensation to DESIGN BUILD 
CONTRACTOR for the performance of the Construction Services.  In the General 
Conditions, references to adjustments in “cost” or “costs” refer to Costs of the Work 
as defined below, and references to DESIGN BUILD CONTRACTOR’s “home/branch 
office overhead” and “profit” refer to DESIGN BUILD CONTRACTOR’s Fee. 

9.3.2 DESIGN BUILD CONTRACTOR shall not receive any fee for Work deleted by 
Modifications.  The DESIGN BUILD CONTRACTOR’s Fee shall be compensation in 
full to DESIGN BUILD CONTRACTOR for all overhead and profit and all costs not 
otherwise recoverable. 

9.3.3 The sum of the Cost of the Work and DESIGN BUILD CONTRACTOR’s Fee is 
guaranteed by DESIGN BUILD CONTRACTOR not to exceed whatever Guaranteed 
Maximum Price Director and DESIGN BUILD CONTRACTOR may agree upon in 
writing, subject to additions and deductions by Change Order as provided in the 
Contract Documents.  This maximum sum is referred to in the Contract Documents 
as the Guaranteed Maximum Price.  Costs that would cause the Guaranteed 
Maximum Price to be exceeded shall be paid by DESIGN BUILD CONTRACTOR 
without reimbursement by City.  No Change Order shall affect the Guaranteed 
Maximum Price unless the Change Order specifies the exact total change to the 
Guaranteed Maximum Price. 

9.3.4 In the event that the DESIGN BUILD CONTRACTOR is required to pay or bear the 
burden of any new federal, state, or local tax, or of any rate increase of an existing 
tax (except a tax on income) with respect to its forces and/or its performance of the 
Work as a result of any statute, court decision, written ruling, or regulation taking 
effect after the Effective Date of this Contract, the Guaranteed Maximum Price shall 
be increased by the amount of the new tax or tax increase upon proof satisfactory to 
the Director that such increase has been applied to DESIGN BUILD CONTRACTOR. 

9.3.5 If the sum of the Cost of the Work and the DESIGN BUILD CONTRACTOR’s Fee for 
the Construction Services is less than the Guaranteed Maximum Price for such 
Services, then all such savings shall all be retained by City.   

9.3.6 Subject to the City’s appropriation of funds, in full consideration of DESIGN BUILD 
CONTRACTOR’s Construction Services the City shall pay the DESIGN BUILD 
CONTRACTOR’s Fee of ___% of the Cost of the Work, in addition to a lump sum 
price of  
$X, XXX,XXX.00 for the DESIGN BUILD CONTRACTOR’s Preconstruction and 
Design Services.  DESIGN BUILD CONTRACTOR agrees that if the Guaranteed 
Maximum Price, inclusive of CGMPs, increases or decreases from the amount 
originally agreed upon, the DESIGN BUILD CONTRACTOR’s Fee will increase or 
decrease based upon the actual Cost of the Work. Notwithstanding anything in the 
Contract Documents to the contrary, DESIGN BUILD CONTRACTOR shall not earn 
a fee on the lump sum price of the DESIGN BUILD CONTRACTOR.  DESIGN BUILD 
CONTRACTOR’s Fee is inclusive of DESIGN BUILD CONTRACTOR’s profit, general 
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overhead and all expenses in connection with maintaining and operating DESIGN 
BUILD CONTRACTOR’s main office and any branch office, including:  

9.3.6.1. Salaries of persons employed in the main or branch offices of the DESIGN 
BUILD CONTRACTOR whose time is devoted to the general conduct of 
the DESIGN BUILD CONTRACTOR’s business for the Project, such as 
project executives, operations managers, contract administrators, office 
managers, stenographers, plan clerks, file clerks, and draftsmen except to 
the extent that their time is actually spent on the Project and are identified 
on Exhibit “D”. 

9.3.6.2. Outside services and their expenses for estimating, personnel, 
accounting, budget control, audit and management information systems 
(other than Preconstruction Services) relating to accounting in DESIGN 
BUILD CONTRACTOR’s office and even if at the Project site, except as 
specifically identified herein. 

9.3.6.3. Interest on the DESIGN BUILD CONTRACTOR’s capital or on money 
borrowed by the DESIGN BUILD CONTRACTOR, including the capital 
employed by the DESIGN BUILD CONTRACTOR in the performance of 
the Work. 

9.3.6.4. Amounts required to be paid by DESIGN BUILD CONTRACTOR for 
Federal and/or State income and franchise taxes. 

9.3.7 In addition to the payment procedures described in the General Conditions, the 
following payment procedures shall apply:  

9.3.7.1. The Schedule of Values may be revised from time to time to adjust 
allocations of costs to various line items as the costs become better 
known, but such adjustment shall be subject to the approval of the Director, 
which shall not be unreasonably withheld. Under no circumstances shall 
the Schedule of Values exceed a CGMP and/or the GMP for the Project.  
The DESIGN BUILD CONTRACTOR’s Fee, labor and expenses for 
General Conditions Work, labor and expenses for any self-performed 
Work, and the contingency shall be shown as separate line items on the 
Schedule of Values. 

9.3.7.2. The Schedule of Values submitted shall maintain the originally established 
value for each work classification line item and shall contain any revisions 
to costs or cost estimates for each such classification.  The format and 
tracking method of the original Schedule of Values and of all updates 
thereto shall be subject to the approval of Director.   

9.3.7.3. Payment for DESIGN BUILD CONTRACTOR’s Fee shall be in the same 
proportion to the total fee as the amount requested for the Cost of the 
Work relative to the total Cost of the Work used in deriving the Guaranteed 
Maximum Price, inclusive of any CGMPs. 

9.3.7.4. DESIGN BUILD CONTRACTOR shall submit a monthly cost breakdown, 
including cost elements for staff labor and expenses over the duration of 
the construction period to Director for approval.  Payment for DESIGN 
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BUILD CONTRACTOR’s General Conditions shall be made on a monthly 
basis per the approved breakdown. 

9.3.7.5. Payment for the Cost of the Work shall be made based on percentages of 
completion of each portion of the Work listed in Schedule of Values as of 
the end of the period covered by the Application for Payment, in 
accordance with the General Conditions. 

9.3.7.6. Retainage as specified in the General Conditions will be applied to the 
entire amount requested in the CGMP and/or GMP, as applicable.  
Retainage will not be held on the cost of the City’s standard “pass-through” 
items, such as building permits, payment and performance bonds, , 
Preconstruction and Design Services, and insurance costs. Retainage will 
be reduced for the Project and the Project will be closed out consistent 
with the relevant provisions of the General Conditions. 

9.3.7.7. At all times, the estimated cost of performing the uncompleted and unpaid 
portion of the Work shall not exceed the unpaid balance of the Guaranteed 
Maximum Price (less retainage on Work previously completed). 

9.3.7.8. Payments to Subcontractors shall be made based on the same 
percentage of Work completed that is allocable to that Subcontractor for 
each respective Schedule of Values classification including applicable 
retainage.  Retainage may be released for early performing 
subcontractors or small and/or minority, disadvantaged businesses as 
their scope of work is completed in their respective phase.   

9.3.7.9. With each application for payment, DESIGN BUILD CONTRACTOR shall 
submit a certified release of all claims, known or that should reasonably 
be known, and liens against the City, stating “In consideration for the 
payment requested herein and upon receipt of such payment, DESIGN 
BUILD CONTRACTOR waives and releases all claims and liens of every 
sort against City relating to or arising out of the Work performed, except 
for such claims as have been properly submitted in writing in accordance 
with the Contract Documents.”  The final request for payment shall not be 
made until DESIGN BUILD CONTRACTOR delivers to City a complete 
release by DESIGN BUILD CONTRACTOR of all claims and liens of any 
sort arising out of the performance of the Work, affidavits from 
Subcontractors indicating they have been paid in full, other than amounts 
remaining to be paid to the DESIGN BUILD CONTRACTOR for Work 
performed by that Subcontractor (which amounts shall be stated), a 
complete release of all claims and liens from all Subcontractors (except 
that, as to amounts remaining to be paid to that Subcontractor, such 
release may be made contingent upon City making payment to DESIGN 
BUILD CONTRACTOR) and an affidavit that so far as DESIGN BUILD 
CONTRACTOR has knowledge or information, the release includes and 
covers all materials and services over which DESIGN BUILD 
CONTRACTOR has control for which a lien could be filed, but DESIGN 
BUILD CONTRACTOR may, if any Subcontractor or consultant refuses to 
furnish a required affidavit or release, furnish a bond satisfactory to 
Director to indemnify City against any claim or lien of any sort and any 
related costs, including attorneys’ fees. If any claim or lien of any sort 
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remains unsatisfied after all payments are made, DESIGN BUILD 
CONTRACTOR shall refund to City all moneys City may be compelled to 
pay in discharging such lien, including all costs and reasonable attorneys’ 
fees, and City shall have all remedies at law and in equity. 

9.3.7.10. The aggregate total of payments to DESIGN BUILD CONTRACTOR shall 
not exceed the total of the actual Cost of the Work as verified by Director 
from DESIGN BUILD CONTRACTOR’s final accounting plus the 
applicable DESIGN BUILD CONTRACTOR’s Fee as certified for payment 
in accordance with the Contract, but in no event more than the Guaranteed 
Maximum Price and approved Change Orders to Guaranteed Maximum 
Price plus the Preconstruction Services Fee.  If payments made to 
DESIGN BUILD CONTRACTOR exceed that which is due and owing 
pursuant to this Article 8, then DESIGN BUILD CONTRACTOR shall 
promptly refund such excess to City. 

9.3.8 In addition to the City’s other rights and any provision hereof to the contrary 
notwithstanding and to the extent reasonably necessary to protect itself, City shall not 
be obligated to make any payment (whether a progress payment or final payment) to 
DESIGN BUILD CONTRACTOR hereunder if any one or more of the following 
conditions exist: 

9.3.8.1. The DESIGN BUILD CONTRACTOR is in breach or default under this 
Contract; 

9.3.8.2. Any part of such payment is attributable to services, which are not 
performed in accordance with this Contract; provided, however, such 
payment shall be made as to the part thereof attributable to services which 
were performed in accordance with this Contract; 

9.3.8.3. The DESIGN BUILD CONTRACTOR has failed to make payments 
promptly to Subcontractors or other third parties used in connection with 
the services for which City has made payment to DESIGN BUILD 
CONTRACTOR; or 

9.3.8.4. If Director determines that the amount remaining under the Guaranteed 
Maximum Price will not be sufficient to complete the services in 
accordance with this Contract, no additional payments will be due 
DESIGN BUILD CONTRACTOR hereunder unless and until DESIGN 
BUILD CONTRACTOR, at DESIGN BUILD CONTRACTOR’s sole cost, 
performs a sufficient portion of the remaining services so that such portion 
of the amount remaining under the Guaranteed Maximum Price is 
determined by City to be sufficient to so complete the then remaining 
Work. 

9.3.9 Nothing contained herein shall require the City to pay the DESIGN BUILD 
CONTRACTOR an aggregate amount exceeding the Guaranteed Maximum Price or 
to make payment if in the City’s belief the cost to complete the Work would exceed 
the Guaranteed Maximum Price less previous payments to DESIGN BUILD 
CONTRACTOR. 



Page 29 

City of Houston – Houston Airport System 
SAMPLE DESIGN BUILD AGREEMENT 

  
 
 
 

 

9.3.10 No partial payment made hereunder shall be, or shall be construed to be, final 
acceptance or approval of that part of the Work to which such partial payment relates, 
or a release of DESIGN BUILD CONTRACTOR of any of DESIGN BUILD 
CONTRACTOR’s obligations hereunder or liabilities with respect to such Work. 

9.3.11 DESIGN BUILD CONTRACTOR shall promptly pay all bills validly due and owing for 
labor and material performed and furnished by DESIGN BUILD CONTRACTOR-
Related Entities in connection with the performance of the Preconstruction and 
Construction Services. 

9.3.12 City shall have the right to verify and audit for a period of seven years after final 
payment for  the Construction Services, the details set forth in DESIGN BUILD 
CONTRACTOR’s billings, certificates, accountings, cost data, and statements, 
including all underlying costs and expenses in the Cost of the Work, either before or 
after payment therefor, by (1) inspecting the books and records of DESIGN BUILD 
CONTRACTOR with respect to the Project during normal business hours; (2) 
examining any reports with respect to this Project; (3) interviewing DESIGN BUILD 
CONTRACTOR’s business employees; (4) visiting the Project site; and (5) other 
reasonable action. City shall have the right to audit all costs, the basis for those costs, 
and all underlying expenses relating to DESIGN BUILD CONTRACTOR’s 
performance herein, including but not limited to, the Cost of the Work, particularly, 
without limitation, labor rates and hourly salary rates set forth in Exhibit “D”.   

9.3.13 Design-Build Contractor shall establish and maintain a reasonable accounting system 
that enables the City to readily identify Design-Build Contractor’s assets, expenses, 
costs of goods, and use of funds. The City and its authorized representatives shall 
have the right to audit, to examine, and to make copies of or extracts from all financial 
and related records (in whatever form they may be kept, whether written, electronic, 
or other) relating to or pertaining to this Contract kept by or under the control of the 
Design-Build Contractor, including, but not limited to those kept by the Design-Build 
Contractor, its employees, agents, assigns, successors, and subcontractors. Such 
records shall include, but not be limited to, accounting records, written policies and 
procedures; subcontract files (including proposals of successful and unsuccessful 
bidders, bid recaps, etc.); all paid vouchers including those for out‐of‐pocket 
expenses; other reimbursement supported by invoices; ledgers; cancelled checks; 
deposit slips; bank statements; journals; original estimates; estimating work sheets; 
contract amendments and change order files; back charge logs and supporting 
documentation; insurance documents; payroll documents; timesheets; memoranda; 
and correspondence. 

9.3.14 Design-Build Contractor shall, at all times during the term of this Contract and for a 
period of seven years after the termination or completion of this Contract, maintain 
such records, together with such supporting or underlying documents and materials. 
The Design-Build Contractor shall at any time requested by the City, whether during 
or after completion of this Contract, and at Design-Build Contractor’s own expense 
make such records available for inspection and audit (including copies and extracts 
of records as required) by the City. Such records shall be made available to the City 
during normal business hours at the Design-Build Contractor’s office or place of 
business and subject to a three-day written notice. In the event that no such location 



Page 30 

City of Houston – Houston Airport System 
SAMPLE DESIGN BUILD AGREEMENT 

  
 
 
 

 

is available, then the financial records, together with the supporting or underlying 
documents and records, shall be made available for audit at a time and location that 
is convenient for the City. 

9.3.15 Design-Build Contractor shall ensure the City has these rights with Design-Build 
Contractor’s employees, agents, assigns, successors, and subcontractors, and the 
obligations of these rights shall be explicitly included in any subcontracts or 
agreements formed between the Design-Build Contractor and any subcontractors to 
the extent that those subcontracts or agreements relate to fulfillment of the Design-
Build Contractor’s obligations to the City. Costs of any audits conducted under the 
authority of this right to audit and not addressed elsewhere will be borne by the City 
unless the audit identifies overpricing or overcharges (of any nature) by the Design-
Build Contractor to the City in excess of one‐half of one percent (.5%) of the total 
contract billings, the Design-Build Contractor shall reimburse the City for the costs of 
the audit up to the amount of overpricing or overcharges. DESIGN BUILD 
CONTRACTOR shall be given a reasonable opportunity to review and dispute in 
writing such findings, and the Director shall consider such information if provided to 
the City.  If the audit discovers substantive findings related to fraud, 
misrepresentation, or non‐performance, the City may recoup the costs of the audit 
work from the Design-Build Contractor. Any adjustments and/or payments that must 
be made as a result of any such audit or inspection of the Design-Build Contractor’s 
invoices and/or records shall be made within a reasonable amount of time (not to 
exceed 90 days) from presentation of the City’s findings to Design-Build Contractor. 

9.3.16 The acceptance by DESIGN BUILD CONTRACTOR or DESIGN BUILD 
CONTRACTOR’s successors of final payment under this Contract, shall constitute a 
full and complete release of City from any and all claims, demands, and causes of 
action whatsoever which DESIGN BUILD CONTRACTOR or DESIGN BUILD 
CONTRACTOR’s successors have or may have against City under the provisions of 
this Contract except those previously made in writing and identified by DESIGN 
BUILD CONTRACTOR as unsettled at the time of the final request for payment in a 
document captioned “Unsettled Claims” included with DESIGN BUILD 
CONTRACTOR’s final request for payment. 

9.4 Cost of the Work. 

9.4.1 Definition. The term Cost of the Work, or Cost of Work, are all Direct and Indirect 
Costs of Construction Services plus any actual costs for CGMP Work which the 
DESIGN BUILD CONTRACTOR necessarily incurs to properly perform the Work in 
strict compliance with the Contract Documents. Cost of Work does not include the 
DESIGN BUILD CONTRACTOR’s Fee.  

9.4.1.1. Direct Costs are the costs necessary to furnish and install the 
permanent elements of the project, such as structure, exterior envelope, interior 
finishes, vertical transportation, mechanical electrical and plumbing systems, etc.  
Direct costs include, but are not limited to: (i) costs for Subcontract Work self-
performed by DESIGN BUILD CONTRACTOR, (ii) subcontractor and supplier, 
and their sub-tier subcontractors and suppliers, costs for labor, equipment, and 
materials furnished to the Project; (iii) equipment designed, specified, selected, 
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or provided by the Design Consultant and to be incorporated by the DESIGN 
BUILD CONTRACTOR into the Project;  (iv) Alternates; (v) Unit Priced Work; (vi) 
Contingency; (vii) Miscellaneous Costs; and (viii) Pass-Through Items. 

9.4.1.2. Indirect Costs – or General Conditions Costs, are field office overhead 
and costs normally arising from performing Division 00 and 01 of the Project 
Manual. All such costs are the costs associated with the jobsite management of 
the project, including, but not limited to, items such as project management staff, 
jobsite trailers, telephones, administration, temporary roads, temporary utilities, 
permits, fees, general hoisting, safety and cleaning, not specifically associated 
with individual elements being erected.  Cost of the Work shall not include costs 
not incurred, or incurred at higher than permitted rates or amounts.  Cost of the 
Work includes only the items set forth by the Director, which shall all be subject 
to verification by audit. 

9.4.2 General Conditions of the Work 

9.4.2.1. Labor Costs. 

a. Actual hourly wages paid to construction workers directly employed by 
DESIGN BUILD CONTRACTOR who perform construction of the Work at 
the Project site or, with the Director’s prior written consent, at off-site 
workshops, when available. For hourly workers employed by the DESIGN 
BUILD CONTRACTOR, DESIGN BUILD CONTRACTOR shall provide 
certified payrolls and any other documentation requested by City to verify 
wages and hours, and compliance with the City’s wage rates identified in 
Exhibit “H”.  Actual wages paid may include premium payments for overtime 
work or night work for time actually spent in the performance of the Work when 
such premium payments have been demonstrated to be in accordance with 
the DESIGN BUILD CONTRACTOR’s normal business practice and is 
included in the Guaranteed Maximum Price.  Premium time shall not accrue 
prior to the completion of 40 hours per week of work by any given individual. 

b. Actual wages or salaries (inclusive of Labor Burden) of DESIGN BUILD 
CONTRACTOR’s Key Personnel who are identified on Exhibit “D” together 
with their Allowable Hourly Rate – but only for documented time when directly 
involved in performance of the Work.  DESIGN BUILD CONTRACTOR shall 
identify actual wages and salaries of Key Personnel within fourteen (14) 
Calendar Days from NTP for Preconstruction Services and upon submission 
of DESIGN BUILD CONTRACTOR’s Construction Services Guaranteed 
Maximum Price proposal and upon submission of CGMP’s.  Allowable Hourly 
Rate means the rate for a particular staff classification identified in Exhibit 
“D”, which includes actual wages or salaries (inclusive of Labor Burden). The 
salaries of DESIGN BUILD CONTRACTOR’s supervisory personnel are 
subject to a not-to-exceed increase of 3% per year; the first year beginning on 
the date that Director approves DESIGN BUILD CONTRACTOR’s 
Construction Services Maximum Guaranteed Price proposal.  The 3% 
increase shall be available to DESIGN BUILD CONTRACTOR each year 
thereafter not to exceed seven years or at the completion or termination of this 
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Contract, whichever occurs first.  The annual not-to-exceed increase of 3% is 
available hereunder only to the extent it reflects a concurrent and equal 
increase in the supervisory personnel’s salaries or wages.  Any increase or 
portion thereof not used in a given year shall expire and does not “bank” or 
“accumulate.”  Notwithstanding, Cost of the Work for purposes of calculating 
payment for DESIGN BUILD CONTRACTOR’s supervisory and administrative 
personnel when directly involved in performance of the Work shall be based 
on the “actual hourly pay rate” set forth in Exhibit “D”. Projected wage 
increases should be reflected in the Guaranteed Maximum Price Proposal.  
Actual wages paid may include premium payments for overtime work or night 
work for time actually spent in the performance of the Work when such 
premium payments have been demonstrated to be in accordance with the 
DESIGN BUILD CONTRACTOR’s normal business practice and is included 
in the Guaranteed Maximum Price.  Premium time shall not accrue prior to the 
completion of 40 hours per week of work by any given individual.  Labor 
Burden for overtime payments shall be eliminated or reduced to equal the 
DESIGN BUILD CONTRACTOR’s actual substantiated cost for such burden.  
Should DESIGN BUILD CONTRACTOR require employees, other than those 
listed on Exhibit “D”, DESIGN BUILD CONTRACTOR shall provide written 
notice to the Director setting forth all the information described above.  If for 
any reason, Director reasonably objects to any such employee, DESIGN 
BUILD CONTRACTOR shall not use that employee to perform on the Project.  
Failing reasonable objection by the Director, the employee, together with the 
employee’s daily billing rate, shall automatically become a part of Exhibit “D”. 
The Labor Burden rate shall be based on the actual cost of direct wages or 
salaries of DESIGN BUILD CONTRACTOR’s employees incurred in the 
interest of the Project.  For billing purposes only, this rate shall be established 
annually, subject to verification by the City’s auditors based on the DESIGN 
BUILD CONTRACTOR’s Labor Burden for the previous year.  The 
components which comprise the Labor Burden, as set forth in Exhibit “A” – 
2.1.78 shall not change throughout the term of the Project.  The City shall be 
allowed to audit the actual cost of labor burden each year, and City shall be 
entitled to a refund to the extent that it has paid DESIGN BUILD 
CONTRACTOR more than its actual Labor Burden costs.  Initially, the labor 
burden will be set at 55% subject to verification by the City’s auditors. It will 
be reset each year based on the audited rate for the prior year.  Under no 
circumstances shall the City pay more for labor burden than the percentage 
established for billing purposes for any given year. Labor Burden for overtime 
payments shall be eliminated or reduced to equal the DESIGN BUILD 
CONTRACTOR’s actual substantiated cost for such burden. 

c. Actual out of town travel expenses of DESIGN BUILD CONTRACTOR’s 
personnel incurred directly and solely in support of the Project with prior 
written approval of the Director or specifically identified in the negotiated cost 
proposal but only to the extent permitted by City’s policies on reimbursement 
for travel. 

9.4.2.2. Actual costs paid or incurred by DESIGN BUILD CONTRACTOR for labor 
costs arising out of taxes, insurance, and benefits which are (i) required 
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by law, (ii) required by collective bargaining agreements, (iii) or as 
otherwise customary so long as such costs are based on the actual wages 
of construction workers properly included in the Cost of the Work as 
defined herein and are approved in advance by the Director.     

9.4.3 Subcontractor Costs 

9.4.3.1. Payments actually made by DESIGN BUILD CONTRACTOR to 
Subcontractors for prosecution of the Work in accordance with the 
requirements of their agreements with DESIGN BUILD CONTRACTOR, 
but only for agreements to the extent they have been specifically 
consented to in writing by Director.  Consent to such agreements shall not 
create any liability for City and shall not excuse DESIGN BUILD 
CONTRACTOR from complying with the terms of this Agreement.  

9.4.4 Costs of Materials and Equipment Incorporated in the Completed Construction 

9.4.4.1. Costs, including transportation, of materials and equipment incorporated 
or to be incorporated into the Work.  

9.4.4.2. Costs of materials described in the preceding subparagraph in excess 
of those actually installed but required to provide reasonable allowance for waste and 
for spoilage.  City shall be entitled to take possession of excess materials not 
incorporated into the Work, or at Director’s option, DESIGN BUILD CONTRACTOR 
shall sell such materials and deduct the greater of fair market value or gross proceeds 
from the Cost of the Work Costs of Other Materials and Equipment, Temporary 
Facilities and Related Items 

a. Costs, including transportation, installation, maintenance, dismantling and 
removal of materials, supplies, temporary facilities, machinery, equipment, 
and hand tools not customarily owned by the construction workers, which are 
provided by DESIGN BUILD CONTRACTOR at the site and fully consumed 
in the performance of the Work; and if not fully consumed, then the cost shall 
be based on the cost of the item less its fair market value.  Cost for items 
previously used by DESIGN BUILD CONTRACTOR shall mean fair market 
value prior to use on the Project.  The cost for hand and small tools shall not 
exceed 3% of the direct payroll costs for employees of DESIGN BUILD 
CONTRACTOR. 

b. Rental charges for temporary facilities, machinery, equipment, excluding hand 
tools which are provided at the Project site, whether rented from DESIGN 
BUILD CONTRACTOR or others, and costs of transportation, installation, 
minor repairs and replacements, dismantling and removal thereof.  The 
aggregate rental charges for an item used on this Project (including the rental 
charges for items used to replace it) shall not under any circumstances exceed 
75% of the value of that item or 75% of any applicable option purchase price, 
whichever is lower.  Machinery and equipment owned by DESIGN BUILD 
CONTRACTOR or any person affiliated with or owned or controlled by 
DESIGN BUILD CONTRACTOR or persons affiliated with DESIGN BUILD 
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CONTRACTOR shall not be charged at more than the market rate for such 
equipment in the Houston area or 90% of current published rental rates of the 
Associated Equipment Dealers, for such equipment, whichever is less. 

c. Costs of removal of debris from the Project site. 

d. Costs of postage and parcel delivery charges, standard and reasonable 
telephone service at the Project site and reasonable petty cash expenses of 
the Project site office, incurred directly and solely in support of the Work, and 
all incurred at the Project site. 

e. Area specific site periodic and final clean up, not previously included, and in 
accordance with all Applicable Laws and regulations. 

9.4.4.3. Other Costs 

9.4.5 Miscellaneous Costs 

9.4.5.1. Sales, use or similar taxes imposed by a governmental authority that are 
related to the Work and for which DESIGN BUILD CONTRACTOR is 
liable. Notwithstanding, City is a home-rule municipal corporation and 
DESIGN BUILD CONTRACTOR shall avail itself of all exemptions which 
may exist for such taxes based on City’s status. 

9.4.5.2. Fees and assessments for building permits and for other permits and 
inspections that DESIGN BUILD CONTRACTOR is required by the 
Contract Documents to pay for or obtain. 

9.4.5.3. Premiums for insurance and bonds to the extent directly attributable to this 
Agreement.  Any premium allocation plan to this Project by DESIGN 
BUILD CONTRACTOR must be approved by the City’s Legal Department. 

a. Testing fees pursuant to the Contract Documents, except those related to 
defective or nonconforming Work for which reimbursement is excluded. 

b. Utility company charges including meter fees, tap fees and utility 
consumption charges. 

c. Costs of cell phones and vehicles, not otherwise included in the Labor 
Burden, for those employees approved by the Director. 

d. Costs of on-site computers, printers, monitors, software, maintenance and 
other electronic equipment approved in advance and in writing by the 
Director, used solely for the Project 

 
9.4.5.4. Payments actually made by DESIGN BUILD CONTRACTOR to 

Subcontractors for prosecution of the Work, including DESIGN BUILD 
CONTRACTOR, in accordance with the requirements of their agreements 
with DESIGN BUILD CONTRACTOR, but only for agreements to the 
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extent they have been specifically consented to in writing by Director.  
Consent to such agreements shall not create any liability for City and shall 
not excuse DESIGN BUILD CONTRACTOR from complying with the 
terms of this Contract.  

9.4.5.5. City shall be entitled to take possession of excess materials not 
incorporated into the Work, or at Director’s option, DESIGN BUILD 
CONTRACTOR shall sell such materials and deduct the gross proceeds 
from the Cost of the Work. 

 
9.4.6 Alternates as identified in the Contract Documents 

9.4.7 Unit Priced Work as identified in the Contract Documents 

9.4.8 Contingency allowed by the Contract Documents, and identified as a line item in the 
Schedule of Values 

9.4.8.1. Sales, use, or similar taxes imposed by a governmental authority that are 
related to the Work and for which DESIGN BUILD CONTRACTOR is 
liable. Notwithstanding, City is a home-rule municipal corporation and 
DESIGN BUILD CONTRACTOR shall avail itself of all exemptions which 
may exist for such taxes based on City’s status. 

9.4.8.2. Intellectual property royalties and licenses for items specifically required 
by the Contract Documents which are, or will be, incorporated into the 
Work.  If a particular design, process, or product of a particular 
manufacturer is required by City, then costs of payments made in 
accordance with legal judgments against DESIGN BUILD CONTRACTOR 
resulting from suits for such infringement, payments of settlements made 
with City’s written consent, and reasonable legal fees related to the 
infringement are eligible as a Cost of the Work and shall not be included 
in the calculation of DESIGN BUILD CONTRACTOR’s Fee or the 
Guaranteed Maximum Price (but shall still be subject to the limit covered 
by the Appropriated Funds).  Notwithstanding the foregoing, if DESIGN 
BUILD CONTRACTOR had reason to believe the required design, 
process, or product is an infringement, such payments and fees shall not 
be a Cost of the Work and DESIGN BUILD CONTRACTOR shall be 
responsible for such payments, fees and losses unless DESIGN BUILD 
CONTRACTOR notifies Director of the potential infringement promptly 
before proceeding and in writing. 

9.4.8.3. That portion of the cost of subcontractor default insurance or similar 
product for enrolled subcontractors or suppliers, which comprises only the 
risk transfer premium, and not prefunded deductibles or any other 
deposits, prepayments or charges of any type, and only as agreed to in 
advance by the Director following full transparency into the policy and the 
charges. 
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9.4.8.4. That portion of the reasonable travel and subsistence expenses of 
DESIGN BUILD CONTRACTOR’s personnel that are consistent with the 
City’s travel policies and incurred while traveling solely in the discharge of 
duties directly connected with the Work, but not including travel expenses 
or commuting expenses incurred within Houston and its extra-territorial 
jurisdiction. 

9.4.8.5. Any hazardous materials handling, abatement and disposal cost(s). 

 
9.4.8.6. Other costs approved in advance in writing by Director at Director’s sole 

option and discretion. 

9.4.9 Pass Though Items not included in the calculations for the DESIGN BUILD 
CONTRACTOR’s fee. 

9.4.9.1. Fees and assessments for building permits and for other permits and 
inspections that DESIGN BUILD CONTRACTOR is required by the 
Contract Documents to pay for or obtain. 

9.4.9.2. Premiums for insurance and bonds to the extent directly attributable to this 
Contract, including without limitation professional liability insurance and 
pollution insurance.  Any premium allocation plan to this Project by 
DESIGN BUILD CONTRACTOR must be approved by the City’s Legal 
Department. 

9.4.9.3. Cash Allowances as identified in the Contract Documents. 

 
9.5 Costs Not Included in the Cost of the Work. 

9.5.1 The Cost of the Work shall not include the items listed in this Section: 

9.5.1.1. Except as provided in Section 9.4.2, salaries and other compensation of 
DESIGN BUILD CONTRACTOR’s personnel stationed at DESIGN BUILD 
CONTRACTOR’s principal office or offices other than the Project site 
office.   

9.5.1.2. Expenses of DESIGN BUILD CONTRACTOR’s principal office and offices 
other than the Project Site office. 

9.5.1.3. Overhead and general expenses. 

9.5.1.4. Markup imposed by DESIGN BUILD CONTRACTOR on other direct costs 
(ODCs) such as reimbursable expenses and pass-through costs from 
DESIGN BUILD CONTRACTOR and its Subcontractors and Suppliers. 

9.5.1.5. DESIGN BUILD CONTRACTOR’s capital expenses, including interest on 
DESIGN BUILD CONTRACTOR’s capital employed for the Work.  
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9.5.1.6. Rental costs of machinery and equipment, except as specifically provided 
in this Contract. 

9.5.1.7. Costs due in whole or in part to the fault or negligence of DESIGN BUILD 
CONTRACTOR, Subcontractors, anyone directly or indirectly employed 
by any of them, or for whose acts any of them may be liable, including but 
not limited to costs of the correction of damaged, defective or 
nonconforming Work, disposal and replacement of materials and 
equipment incorrectly ordered or supplied, and making good damage to 
property.  

9.5.1.8. Costs of entertainment. 

9.5.1.9. Costs incurred or that should have been incurred for Preconstruction 
Phase Services. 

9.5.1.10. Any legal, accounting, professional, or other similar costs incurred by 
DESIGN BUILD CONTRACTOR, including costs incurred in connection 
with the prosecution or defense of any dispute, mediation, arbitration, 
litigation, or other proceeding related to or arising from the Project. 

9.5.1.11. Any sales, use, income, franchise, and similar taxes paid by DESIGN 
BUILD CONTRACTOR.  Any fines, penalties, sanctions, or other levies 
assessed by any governmental body against DESIGN BUILD 
CONTRACTOR. 

9.5.1.12. The cost of any and all insurance deductibles and self-insured retentions 
payable by DESIGN BUILD CONTRACTOR, and all uninsured losses and 
costs, whether due to the failure of DESIGN BUILD CONTRACTOR or any 
Subcontractor to procure and maintain insurance as and to the extent 
required by the Contract Documents, or otherwise. 

9.5.1.13. Costs that would cause the Guaranteed Maximum Price to be exceeded. 

9.5.1.14. All profit, profit expectations and costs associated with profit sharing plans 
such as personnel bonuses, incentives, and rewards, company stock 
options, or any other like expenses of DESIGN BUILD CONTRACTOR. 

9.5.1.15. Legal and administrative costs to review and negotiate this Contract and 
all other Contract Documents. 

9.5.1.16. Costs incurred by DESIGN BUILD CONTRACTOR resulting from the 
failure of DESIGN BUILD CONTRACTOR or its Subcontractors to 
coordinate their work with that of City and its other contractors, if any, after 
agreeing to schedules therefor. 

9.5.1.17. Liquidated damages imposed by City. 

9.5.1.18. Any costs arising out of the intentional acts or negligence of DESIGN 
BUILD CONTRACTOR, its Subcontractors, or any person or entity for 
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whom any of them may be liable, including, without limitation, costs related 
to defective, rejected, or nonconforming Work within the Contract Time. 

9.5.1.19. Costs including, but not limited to, the failure to perform of any 
Subcontractor or the bankruptcy or insolvency of any Subcontractor. 

9.5.1.20. Costs for licenses, re-inspections and improperly timed permits and 
inspections that are the responsibility of the DESIGN BUILD 
CONTRACTOR to obtain. 

9.5.1.21. Costs related to warranty work over and above the warranty work indicated 
in the Contract Documents. 

9.5.1.22. Costs associated with deferred compensation and bonuses. 

9.5.1.23. Costs associated with Subcontractor default insurance or similar products, 
except for the actual risk transfer premium as specifically allowed in 
Section 9.4. 

9.5.1.24. Any other cost not specifically and expressly described in this Contract as 
a Cost of the Work. 

9.5.1.25. Notwithstanding anything in the Contract Documents to the contrary, the 
Lump Sum fee for Design-Build Contractor’s Preconstruction Phase and 
Design Services and/or other costs or expenses for Design-Build 
Contractor’s Design Services shall not be included in the Cost of the Work. 

9.6 Discounts, Rebates and Refunds of the Cost of the Work.  The Cost of the Work to be 
paid by City shall be credited with the following items: 

9.6.1 Proceeds of the sale of all tools, surplus materials, construction equipment, and 
temporary structures which have been charged to the Work other than by way of 
rental, and remaining after completion, whether such sale is made to the City, the 
DESIGN BUILD CONTRACTOR, or to some other party; and any such sale, if made 
to others than the City, shall be at fair market price.  Upon completion of the Work or 
when no longer required, all tools, construction equipment and materials charged to 
the Cost of the Work shall be sold by DESIGN BUILD CONTRACTOR (unless turned-
over to the City as set forth above) and the DESIGN BUILD CONTRACTOR shall use 
its best efforts to obtain the highest price in respect of such sales. 

9.6.2 If City makes funds available to DESIGN BUILD CONTRACTOR, discounts earned 
by the DESIGN BUILD CONTRACTOR through advance or prompt payments.  
DESIGN BUILD CONTRACTOR shall provide sufficient advance notice of available 
discounts and the need for funds to be available to the City for the City to obtain the 
benefit of the discounts. The DESIGN BUILD CONTRACTOR shall obtain all possible 
trade and time discounts on bills for material furnished and shall pay said bills within 
the highest discount periods.  The DESIGN BUILD CONTRACTOR shall purchase 
materials for this Project in such quantities as will provide the most advantageous 
prices to the City. 
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9.6.3 Reasonable market value as approved by the Director at the time of removal of all 
materials, tools, and equipment actually purchased for the Work and charged as a 
Cost of the Work and which is retained by the DESIGN BUILD CONTRACTOR upon 
completion of the Work. 

9.6.4 Rebates, discounts, or commissions allowed to and collected by the DESIGN BUILD 
CONTRACTOR from suppliers of materials or from Subcontractors, together with all 
other refunds, returns, or credits received for return of materials, or on bond 
premiums, dividends or other compensation received from the surety or insurance 
and sales taxes. 

9.6.5 DESIGN BUILD CONTRACTOR shall reimburse City for deposits made by City and 
not returned to City due to the negligent or intentional acts of the DESIGN BUILD 
CONTRACTOR.  Should DESIGN BUILD CONTRACTOR not promptly so reimburse 
City upon demand, City shall be entitled to recover said amount from DESIGN BUILD 
CONTRACTOR, including, but not limited to, by deducting the amount from payments 
due the DESIGN BUILD CONTRACTOR. 

9.7 Limit of Appropriation. 

9.7.1 The City’s duty to pay money to the DESIGN BUILD CONTRACTOR for any purpose 
under this Contract is limited in its entirety by the provisions of this Section. 

9.7.2 In order to comply with Article II, Sections 19 and 19a of the City’s Charter and Article 
XI, Section 5 of the Texas Constitution, the City has allocated the sum of 
$X,XXX,XXX.XX for Preconstruction Phase and Design Services for the GMP and 
$XX,XXX,XXX for Advance Packages as Appropriated Funds to pay money due 
under this Contract for Work, as may be required (the “Original Appropriation”).  The 
executive and legislative officers of the City, in their sole discretion, may appropriate 
additional funds for this Contract (the “Supplemental Appropriation”), but they are not 
obligated to do so.   

9.7.3 The aggregate of all sums duly authorized by the City to be allocated to pay money 
due under this Contract, including the Original Appropriation and all Supplemental 
Appropriations, constitute the Appropriated Funds.  The City shall never be obligated 
to pay any money under this Contract in excess of the Appropriated Funds.  The 
DESIGN BUILD CONTRACTOR must assure itself that sufficient Appropriated Funds 
have been made to pay for services it provides.  If Appropriated Funds are exhausted, 
the DESIGN BUILD CONTRACTOR’s only remedy is suspension or termination of its 
performance under this Contract and the DESIGN BUILD CONTRACTOR has no 
other remedy in law or in equity against the City and no right to damages of any kind. 

9.7.4 The DESIGN BUILD CONTRACTOR shall closely monitor expenditures under this 
Contract and shall notify the Director when amounts payable by the City hereunder 
for authorized Work are equal to __% of the Appropriated Funds, even if such 
amounts payable have not yet been billed to the City.  At such point, if additional 
amounts payable by the City hereunder for the DESIGN BUILD CONTRACTOR’s 
continued performance of the authorized Work would exceed the amount of remaining 
Appropriated Funds, the DESIGN BUILD CONTRACTOR has the right to suspend 
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performance of the authorized Work by seven days’ advance written notice to the 
Director describing the cause and the DESIGN BUILD CONTRACTOR’s planned 
suspension.  Once Appropriated Funds have been increased, the DESIGN BUILD 
CONTRACTOR shall resume performance of the authorized Work and may be 
entitled to equitable adjustment in accordance with the applicable provisions of the 
Contract Documents.  If after more than 180 days Appropriated Funds have not been 
increased, the DESIGN BUILD CONTRACTOR shall have the right to terminate its 
performance in accordance with the applicable provisions of the Contract Documents.  
However, termination shall not relieve DESIGN BUILD CONTRACTOR of its 
continuing obligations to the City already incurred.  The City shall not under any 
circumstances be obligated to seek a Supplemental Appropriation. 
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ARTICLE 10.  REPRESENTATIONS AND WARRANTIES 

10.1 Representations and Warranties of the City.  The City represents and warrants that: 

10.1.1 The City is a home-rule city in the State of Texas, with full legal right, power and 
authority to enter into and to perform its obligations under this Contract. 

10.1.2 This Contract has been duly authorized, executed and delivered by all necessary 
action of the City and constitutes a legal, valid, and binding obligation of the City, 
enforceable against the City in accordance with its terms, except to the extent that its 
enforceability may be limited by the Bankruptcy Code and by equitable principles of 
general application. 

10.2 Representations and Warranties of the DESIGN BUILD CONTRACTOR.  In addition to 
any other representations and warranties made by the DESIGN BUILD CONTRACTOR hereunder, 
the DESIGN BUILD CONTRACTOR represents and warrants that: 

10.2.1 The DESIGN BUILD CONTRACTOR is a Corporation, duly organized, validly 
existing, and in good standing under the laws of Texas.   The DESIGN BUILD 
CONTRACTOR has the authority to do business in the State of Texas and in any 
state in which it conducts its activities, with the full legal right, power and authority to 
enter into and perform its obligations under this Contract. 

10.2.2 This Contract has been duly authorized, executed and delivered by all necessary 
corporate action of the DESIGN BUILD CONTRACTOR and constitutes a legal, valid 
and binding obligation of the DESIGN BUILD CONTRACTOR, enforceable against 
the DESIGN BUILD CONTRACTOR in accordance with its terms, except to the extent 
that its enforceability may be limited by the Bankruptcy Code or by equitable principles 
of general application. 

10.2.3 To the best of its knowledge after due inquiry, neither the execution nor delivery by 
the DESIGN BUILD CONTRACTOR of this Contract nor the performance by the 
DESIGN BUILD CONTRACTOR of its obligations in connection with the transactions 
contemplated hereby nor the fulfillment by the DESIGN BUILD CONTRACTOR of the 
terms or conditions hereof: (a) conflicts with, violates, or results in a breach of any 
constitution, law, governmental regulation, by-laws, or certificates of incorporation 
applicable to the DESIGN BUILD CONTRACTOR; or (b) conflicts with, violates or 
results in a breach of any order, judgment, or decree, or any contract, agreement, or 
instrument to which the DESIGN BUILD CONTRACTOR is a party or by which the 
DESIGN BUILD CONTRACTOR or any of its properties or assets are bound, or 
constitutes a default under any of the foregoing. 

10.2.4 No approval, authorization, order or consent of, or declaration, registration, or filing 
with, any Governmental Authority is required for the valid execution and delivery of 
this Contract by the DESIGN BUILD CONTRACTOR except as such have been duly 
obtained or made. 

10.2.5 Except as disclosed in writing to the City, there is no legal proceeding, at law or in 
equity, before or by any court, arbitral tribunal, or other Governmental Authority 
pending or, to the best of the DESIGN BUILD CONTRACTOR’s knowledge after due 
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inquiry, overtly threatened or publicly announced against the DESIGN BUILD 
CONTRACTOR, in which an unfavorable decision, ruling, or finding could reasonably 
be expected to have a material and adverse effect on the execution and delivery of 
this Contract by the DESIGN BUILD CONTRACTOR or the validity, legality, or 
enforceability of this Contract against the DESIGN BUILD CONTRACTOR, or any 
other agreement or instrument entered into by the DESIGN BUILD CONTRACTOR 
in connection with the transactions contemplated hereby, or on the ability of the 
DESIGN BUILD CONTRACTOR to perform its obligations hereunder or under any 
such other agreement or instrument. 

10.2.6 Except as disclosed in writing to the City, there are no material and adverse claims 
or demands based in environmental, contract, or tort law pending or threatened 
against the DESIGN BUILD CONTRACTOR or any of its Affiliates with respect to any 
facilities designed or constructed by the DESIGN BUILD CONTRACTOR or any of its 
Affiliates that would have a material and adverse effect upon the ability of the DESIGN 
BUILD CONTRACTOR to perform the Work. 

10.2.7 Neither the DESIGN BUILD CONTRACTOR nor any of its Affiliates has any 
knowledge of any material violation of any law, order, rule, or regulation with respect 
to any facilities designed or constructed by the DESIGN BUILD CONTRACTOR or 
any of its Affiliates. 

10.2.8 The information supplied, and representations and warranties made by the DESIGN 
BUILD CONTRACTOR in all submittals made in response to the RFQ with respect to 
the DESIGN BUILD CONTRACTOR (and to its knowledge, all information supplied in 
such submittals with respect to any Affiliate or DESIGN BUILD CONTRACTOR-
Related Entity) are true, correct, and complete in all material respects. 

10.2.9 The DESIGN BUILD CONTRACTOR is under no obligation, commitment or 
impediment of any kind, whether contractual or otherwise, that will limit or prevent 
performance of its obligations under this Contract. 

10.2.10 The DESIGN BUILD CONTRACTOR is financially secure and no action relating to 
the Bankruptcy Code or suspension of payments by the DESIGN BUILD 
CONTRACTOR or any Affiliate has, to the best of its knowledge after due inquiry, 
been taken or is threatened. 

10.2.11 The DESIGN BUILD CONTRACTOR: 

10.2.11.1. has examined, carefully studied, and thoroughly understands the 
Contract Documents; 

10.2.11.2. has visited the Project site and has become familiar with and is satisfied 
as to the general, local, and Project Site conditions that may affect cost, 
progress, and performance of the Work; 

10.2.11.3. is familiar with and is satisfied as to all Applicable Laws that may affect 
cost, progress, and performance of the Work; 
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10.2.11.4. has carefully studied all information concerning the Project site and the 
performance of the Work which have been identified or made available 
by the City prior to the Effective Date; and 

10.2.11.5. is prepared to perform the Work in accordance with Contract Standards 
and subject to the terms and conditions of the Contract Documents. 

ARTICLE 11.  DBE COMPLIANCE 

11.1 Policy. The City has established a Disadvantaged Business Enterprise (DBE) program in 
accordance with regulations of the U.S. Department of Transportation (DOT), 49 CFR Part 26, which 
are incorporated herein by reference. The City has received Federal financial assistance from the 
Department of Transportation and as a condition of receiving this assistance, the City has signed an 
assurance that it shall comply with 49 CFR Part 26. It is the policy of the Department of 
Transportation and the City to ensure that DBEs as defined in part 26, have an equal opportunity to 
receive and participate in DOT-assisted contracts.     

11.2 Contract Goal. Contractor shall make Good Faith Efforts, as defined in City of Houston 
Ordinance No. 99-893 and 49 CFR Part 26, to subcontract 27.0% of the dollar value of the Contract 
to DBEs. For purposes of this Section, DBEs means for-profit business concerns in which at least 
51% of the entity is owned by one or more individuals who are both socially and economically 
disadvantaged or, in the case of a corporation, in which 51% of the stock owned by one or more 
such individuals; and whose management and daily business operations are controlled by one or 
more socially and economically disadvantaged individuals who own it. "Socially and economically 
disadvantaged individual" means a U.S. citizen (or a lawfully admitted permanent resident of the 
United States) who is: 

11.2.1 : Any individual who the City finds to be socially and economically disadvantaged on 
a case-by-case basis: 

11.2.2  Any individual in the following groups, members of which are rebuttably presumed 
to be socially and economically disadvantaged 

11.2.2.1.  "Black Americans," 

11.2.2.2.  "Hispanic Americans," 

11.2.2.3.  "Native Americans," 

11.2.2.4.  "Asian-Pacific Americans," 

11.2.2.5.  "Subcontinent Asian Americans," 

11.2.2.6.  "Women," or 

11.2.2.7.               “Any additional groups whose members are designated as 
socially and economically disadvantaged by the SBA, at such time as the SBA 
designation becomes effective.” 
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11.2.3 The Contractor, including a DBE prime contractor, if any, shall be required to 
submit information concerning the DBEs that shall participate in this contract. 
The information shall include the name and address of each DBE, a description 
of the work to be performed by each named firm, the dollar value of the 
contract or subcontract, bidder's written commitment to use such DBEs; and 
written confirmation from the DBEs that they are participants in the contract. If 
the Contractor fails to achieve the contract goal stated therein, it shall be 
required to provide documentation demonstrating that it made Good Faith 
efforts. 

11.2.4 DBE prime contractors must meet goals and make good faith efforts on the 
same basis as other Contractors, but DBEs may count toward goals the work 
that they commit to perform with their own work force, as well as work 
performed by DBE subcontractors and DBE suppliers 

11.2.5 The Director of Office of Business Opportunity ("OBO Director") is the DBE 
Liaison Officer. In that capacity, the Director is responsible for implementing all 
aspects of the DBE program. The Contractor shall establish and maintain 
records and submit regular reports, as required by the Director and the OBO 
Director, which shall identify and assess progress in achieving DBE 
subcontract goals and other DBE affirmative action efforts 

11.2.6 Contractor is hereby notified that failure to carry out the DOT policy and the 
DBE obligation, as set forth herein, shall constitute a breach of contract which 
may result in termination of the contract or such other remedy as deemed 
appropriate by the City. This goal is further discussed in Exhibit J. 

11.2.7 Contract Assurance. The Contractor or subcontractors shall not discriminate on 
the basis of race, color, national origin, or sex in the performance of this 
contract. The Contractor shall carry out applicable requirements of 49 CFR 
Part 26 in the award and administration of DOT-assisted Contracts. Failure by 
the Contractor to carry out these requirements is a material breach of this 
Contract, which may result in the termination of this contract or such other 
remedy as the City deems appropriate 

11.2.8 Prompt Payment. The City is obligated to pay in accordance with any 
applicable prompt payment statute. The Contractor agrees to pay each 
subcontractor under this Contract for satisfactory performance of its contract 
no later than 30 days from receipt of each payment the Contractor receives 
from the City. The Contractor agrees further to return retainage payments to 
each subcontractor within 30 days after the subcontractor's work is 
satisfactorily completed. Any delay or postponement of payment from the 
above referenced time frame may occur only for good cause following written 
approval of the City. 

11.2.9 Termination of DBE Subcontractor. Contractor must not terminate for 
convenience a DBE subcontractor and then perform the work of the terminated 
subcontract with its own forces or those of an affiliate without the City's prior 
written consent 
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11.2.10 When a DBE subcontractor is terminated or fails to complete its work on 
the contract for any reason, Contractor must notify the City in writing and must 
make good faith efforts to find another DBE subcontractor to substitute for the 
original DBE. These good faith efforts shall be directed at finding another DBE 
to perform at least the same amount of work under the contract as the DBE 
that was terminated, to the extent needed to meet the contract goal. 

11.2.11 Subcontract Clauses. The Contractor hereby assures that it shall 
include the above  clauses in all subcontracts which offer further 
subcontracting opportunities. 

 
 
 
 

 
 

ARTICLE 12.  BONDS AND INSURANCE  

12.1 Within 10 days of the date the DESIGN BUILD CONTRACTOR executes this Contract, 
DESIGN BUILD CONTRACTOR shall provide performance and payment bonds on forms prescribed 
by City in Exhibit “G”, unless in the discretion of the Director, the DESIGN BUILD CONTRACTOR 
furnishes a security bond acceptable to the Director to ensure that the DESIGN BUILD 
CONTRACTOR will furnish the required performance and payment bonds when a CGMP or the 
GMP is established.  The penal sum of the payment and performance bonds shall be equal to the 
construction budget, as specified in the request for qualifications, or as otherwise specified by the 
Director.     

12.2 DESIGN BUILD CONTRACTOR shall cause its design professional(s) to purchase and 
maintain professional liability, worker’s compensation, automobile liability, commercial general 
liability and excess insurance, covering the Preconstruction Phase Services and Construction Phase 
Services provided under this Contract, as is acceptable to and approved by the Director.  The 
insurance shall have minimum policy limits set forth in Article 11 of the General Conditions.  The 
premium for the insurance will be at no expense to the City.  DESIGN BUILD CONTRACTOR shall 
cause its design professional(s) to maintain the insurance throughout the course of the Work and for 
a minimum of two years following the Date of Substantial Completion.  Each design professional’s 
professional liability insurance policy is required to be furnished to the Director prior to performance.  
No policy providing the insurance shall be cancelled, materially altered, or allowed to expire without 
30 days’ prior written notice to Director.  

12.3 Prior to commencing the Work, DESIGN BUILD CONTRACTOR shall be required to 
purchase and maintain the insurance coverages set forth in Article 11 of the General Conditions; 
provided however, that DESIGN BUILD CONTRACTOR may delay purchase and maintenance of 
Owner’s and Contractor’s Protective Liability, Installation Floater, and Property and Casualty 
Coverage until no later than 10 days of the date the Director accepts a CGMP and/or the GMP 
Submittals, as applicable. The DESIGN BUILD CONTRACTOR shall not commence Construction 
Services unless all insurance coverages set forth in Article 11 of the General Conditions are in full 
force and effect.  
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12.4 DESIGN BUILD CONTRACTOR shall not request payment, and City shall not be required 
to pay for DESIGN BUILD CONTRACTOR’s additional general liability insurance, builder’s all risk 
insurance or any other form of insurance coverage that is in excess of the required coverage 
amounts specified in this Contract and in Article 11 of the General Conditions, and City shall be 
entitled to repayment of any amounts paid in excess of what City is required to pay.  The additional 
costs for coverages in addition to those coverages specifically required by this Contract shall be the 
sole responsibility of DESIGN BUILD CONTRACTOR. 

12.5 City reserves the right to review the insurance requirements set forth in this Article and the 
General Conditions during the effective period of the Contract and to make reasonable adjustments 
to the insurance coverages and their limits when deemed necessary and prudent by City based upon 
changes in statutory law, court decisions, or the claims history of the industry or DESIGN BUILD 
CONTRACTOR. DESIGN BUILD CONTRACTOR shall use its best efforts to comply with City’s 
requests hereunder, and a Change Order shall be issued compensating DESIGN BUILD 
CONTRACTOR for the increased costs of insurance premiums incurred as a result thereof. 

12.6 City shall be entitled, upon request, and without expense, to receive copies of the policies 
and all endorsements thereto and may make any reasonable requests for deletion, or revision or 
modification of particular policy terms, conditions, limitations, or exclusions, except where policy 
provisions are established by law or regulation binding upon either of the Parties or the underwriter 
of any of such polices or to the extent that such deletion, revision, or modification results in increased 
costs for insurance premiums and City does not agree to compensate DESIGN BUILD 
CONTRACTOR for such increased costs after receiving notice from DESIGN BUILD CONTRACTOR 
of such increased costs.  To the extent the losses should have been covered by insurance required 
by the Contract Documents that DESIGN BUILD CONTRACTOR failed to provide, then actual losses 
not covered by insurance as required by this Article shall be paid by the DESIGN BUILD 
CONTRACTOR. 

12.7 DESIGN BUILD CONTRACTOR shall also procure Pollution Liability Insurance as 
authorized and approved by the Director, to provide insurance coverage for DESIGN BUILD 
CONTRACTOR with respect to its obligations, if any, whether included in the GMP, directed or 
agreed to by change order for hazardous materials abatement, handling and disposal.  The actual 
limits will be reviewed and mutually agreed upon as part of the establishment of the GMP. 

 
12.8 City shall have the option of obtaining its own insurance coverage for part or all of the 
_______ project.  In the event City’s insurance provides coverage for some or all of DESIGN 
BUILD CONTRACTOR’s obligations under this Contract, City shall have the option of replacing all 
or part of DESIGN BUILD CONTRACTOR’s insurance with the City’s insurance. 
 
12.9 City intends to establish an Owner Controlled Insurance Program (“OCIP”) for this Project.  
In the event City procures an OCIP, DESIGN BUILD CONTRACTOR may participate in the OCIP.  
If and when the OCIP is established, the Director shall send notice to DESIGN BUILD 
CONTRACTOR and DESIGN BUILD CONTRACTOR must respond within 10 days either opting into 
or out of the OCIP.  If DESIGN BUILD CONTRACTOR opts into the OCIP, the insurance 
requirements described in Sections 12.3 through 12.6 shall be eliminated.  If DESIGN BUILD 
CONTRACTOR opts out of the OCIP, all insurance requirements described herein remain 
mandatory. 
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ARTICLE 13.  TERMINATION AND SUSPENSION 

13.1 Termination rights shall be as provided in the General Conditions and Applicable Laws. 

13.2 The City’s termination of this Contract shall not relieve the DESIGN BUILD CONTRACTOR 
or any of its employees of liability for violations of this Contract, any act or omission, or negligence 
of the DESIGN BUILD CONTRACTOR. 

13.3 As of the date of termination of this Contract, the DESIGN BUILD CONTRACTOR shall 
furnish to Director all statements, accounts, reports and other materials as are required hereunder 
or as have been prepared by the DESIGN BUILD CONTRACTOR in connection with the DESIGN 
BUILD CONTRACTOR’s responsibilities hereunder.  City shall have the right to use the ideas and 
designs therein contained for the completion of the services described by this Contract, and for 
completion of the Project, or otherwise.  All drawings, plans, specifications, renderings and models, 
etc., prepared by the DESIGN BUILD CONTRACTOR are the property of City. They are not to be 
used by any person or entity other than City on other projects unless expressly authorized by City in 
writing prior to such use. 
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ARTICLE 14 MISCELLANEOUS PROVISIONS 

14.1 Exhibits.  All exhibits hereto are hereby incorporated herein by reference. 

14.2 Successors and Assigns: This Agreement binds and benefits the Parties and their legal 
successors and permitted assigns; however, this provision does not alter the restrictions on 
assignment and disposal of assets set out in the Texas Business Code.  This Agreement does not 
create any personal liability on the part of any officer or agent of the City. 

14.3 Assignments.  This Contract is a personal service contract for the services of DESIGN 
BUILD CONTRACTOR, and DESIGN BUILD CONTRACTOR’s interest in this Contract, duties 
hereunder and/or fees due hereunder may not be assigned or delegated to a third party, except as 
provided by the Texas Business and Commerce Code.  

14.3.1 DESIGN BUILD CONTRACTOR shall not assign this Agreement at law or otherwise or 
dispose of all or substantially all of its assets without the Director’s prior written consent.  
Nothing in this clause, however, prevents the assignment of accounts receivable or the 
creation of a security interest under Section 9.406 of the Texas Business & Commerce 
Code.  In the case of such an assignment, DESIGN BUILD CONTRACTOR shall 
immediately furnish the Director and CPO with proof of the assignment and the name, 
telephone number, and address of the Assignee and a clear identification of the fees to 
be paid to the Assignee. 

14.3.2 DESIGN BUILD CONTRACTOR shall not delegate any portion of its performance under 
this Agreement without the Director’s prior written consent. 

 
 

14.4 Entire Contract; Modifications; Conflicts.  This Contract supersedes all prior agreements, 
written or oral, between DESIGN BUILD CONTRACTOR and City and shall constitute the entire 
Contract and understanding between the parties with respect to the subject matter hereof.  This Contract 
and each of its provisions shall be binding upon the Parties and may not be waived, modified, amended, 
or altered except by a writing signed by City and DESIGN BUILD CONTRACTOR.  If there is a conflict 
between these Articles and the General Conditions of the Contract, then the provision which provides 
the greatest benefit to City shall govern. 

14.5 Captions.  The captions of paragraphs in this Contract are for convenience only and shall not 
be considered or referred to in resolving questions of interpretation or construction.  DESIGN BUILD 
CONTRACTOR and City shall both be deemed equally to be the drafters of the Contract Documents, 
and the Contract Documents shall not be construed against City or DESIGN BUILD CONTRACTOR as 
the drafter. 

14.6 Governing Law.  This Contract and all of the rights and obligations of the Parties hereto and 
all of the terms and conditions hereof shall be construed, interpreted and applied in accordance with 
and governed by and enforced under the laws of the State of Texas.  Exclusive venue for litigation shall 
be located in Harris County, Texas. 

14.7 Non-Waiver.  If either Party fails to require the other to perform a term of this Contract, that 
failure does not prevent the Party from later enforcing that term and all other terms.  If either Party 
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waives the others’ breach of a term, that waiver does not waive a later breach of this Contract.  An 
approval or direction by the Director, or by any other employee or agent of the City, of any part of 
DESIGN BUILD CONTRACTOR’s performance does not waive compliance with this Contract or 
establish a standard of performance other than that required by this Contract and by law.   

14.8 Binding Effect.  This Contract shall be binding upon and inure to the benefit of the parties 
hereto and their respective permitted assigns and successors. 

14.9 Appointment.  City hereby expressly reserves the right from time to time to designate by 
notice to DESIGN BUILD CONTRACTOR one or more representatives to act partially or wholly for City 
in connection with the performance of City’s obligations hereunder.  DESIGN BUILD CONTRACTOR 
shall act only upon instructions from such representatives unless otherwise specifically notified to the 
contrary. 

14.10 Notices.  All notices, consents, approvals, demands, requests or other communications 
provided for or permitted to be given under any of the provisions of this Agreement shall be in writing 
and shall be deemed to have been duly given or served when delivered by hand delivery or when 
deposited in the U.S. mail by registered or certified mail, return receipt requested, postage prepaid, and 
addressed as set forth in the preamble or to such other person or address as may be given in writing 
by either party to the other in accordance with the aforesaid and. in accordance with Paragraph 13.4 of 
the General Conditions. 

14.11 Severability.  In case any provision hereof shall, for any reason, be held invalid or 
unenforceable in any respect, such invalidity or unenforceability shall not affect any other provision 
hereof, and this Contract shall be construed as if such invalid or unenforceable provision had not been 
included herein. 

14.12 Independent Contractor.  DESIGN BUILD CONTRACTOR recognizes that it is engaged 
as an independent contractor and acknowledges that City will have no responsibility to provide 
transportation, insurance, or other fringe benefits normally associated with employee status.  DESIGN 
BUILD CONTRACTOR, in accordance with its status as an independent contractor, covenants and 
agrees that it shall conduct itself consistent with such status, that it will neither hold itself out as nor claim 
to be an officer, partner, employee, or agent of City by reason hereof, and that it will not by reason 
hereof make any claim, demand or application to or for any right or privilege applicable to an officer, 
partner, employee or agent of City, including, but not limited to, unemployment insurance benefits, social 
security coverage, or retirement benefits.  DESIGN BUILD CONTRACTOR hereby agrees to make its 
own arrangements for any of such benefits as it may desire and agrees that it is responsible for all 
income taxes required by Applicable Law. 

14.13 DESIGN BUILD CONTRACTOR’S DEBT.  IF DESIGN BUILD CONTRACTOR, AT ANY 
TIME DURING THE TERM OF THIS CONTRACT, INCURS A DEBT, AS THE WORD IS DEFINED IN 
SECTION 15-122 OF THE HOUSTON CITY CODE OF ORDINANCES, IT SHALL IMMEDIATELY 
NOTIFY THE CITY CONTROLLER IN WRITING.  IF THE CITY CONTROLLER BECOMES AWARE 
THAT DESIGN BUILD CONTRACTOR HAS INCURRED A DEBT, IT SHALL IMMEDIATELY NOTIFY 
DESIGN BUILD CONTRACTOR IN WRITING.  IF DESIGN BUILD CONTRACTOR DOES NOT PAY 
THE DEBT WITHIN 30 DAYS OF EITHER SUCH NOTIFICATION, THE CITY CONTROLLER MAY 
DEDUCT FUNDS IN AN AMOUNT EQUAL TO THE DEBT FROM ANY PAYMENTS OWED TO 
DESIGN BUILD CONTRACTOR UNDER THIS CONTRACT, AND DESIGN BUILD CONTRACTOR 
WAIVES ANY RECOURSE THEREFOR.  DESIGN BUILD CONTRACTOR SHALL FILE A NEW 
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AFFIDAVIT OF OWNERSHIP, USING THE FORM DESIGNATED BY CITY, BETWEEN FEBRUARY 
1 AND MARCH 1 OF EVERY YEAR DURING THE TERM OF THIS CONTRACT. 

14.14 Compliance with Certain State Law Requirements.  

 
  Anti-Boycott of Israel.  Contractor certifies that Contractor is not 

currently engaged in, and agrees for the duration of this Agreement not to engage 
in, the boycott of Israel as defined by Section 808.001 of the Texas Government 
Code. 

 
  Anti-Boycott of Energy Companies.  Contractor certifies that 

Contractor is not currently engaged in, and agrees for the duration of this Agreement 
not to engage in, the boycott of energy companies as defined by Section 809.001 of the 
Texas Government Code. 

 
  Anti-Boycott of Firearm Entities or Firearm Trade Associations.  

Contractor certifies that Contractor does not have a practice, policy, guidance, or 
directive that discriminates against a firearm entity or firearm trade association, or will 
not discriminate against a firearm entity or firearm trade association for the duration of 
this Agreement, as defined by Section 2274.001 of the Texas Government Code. 

 
 Certification of No Business with Foreign Terrorist Organizations.  
For purposes of Section 2252.152 of the Texas Government Code, Contractor certifies 
that, at the time of this Agreement neither Contractor nor any wholly owned subsidiary, 
majority-owned subsidiary, parent company or affiliate of Contractor, is a company listed 
by the Texas Comptroller of Public Accounts under Sections 2252.153 or 2270.0201 of 
the Texas Government Code as a company known to have contracts with or provide 
supplies to a foreign terrorist organization. 

 

                                Human Trafficking. The requirements and terms of the City of Houston’s Zero 
Tolerance Policy for Human Trafficking and Related Activities, as set forth in Executive Order 1-56, as 
revised from time to time, are incorporated into this Agreement for all purposes. The DESIGN BUILD 
CONTRACTOR has reviewed Executive Order 1-56, as revised, and shall comply with its terms and 
conditions as they are set out at the time of the Effective Date. The DESIGN BUILD CONTRACTOR 
shall notify the City’s Chief Procurement Officer, City Attorney, and the Director of any information 
regarding possible violation by the DESIGN BUILD CONTRACTOR or its subcontractors providing 
services or goods under this Contract. 

14.15 Confidentiality:  DESIGN BUILD CONTRACTOR, its agents, employees, contractors, and 
Subconsultants shall hold all City information, data, and Documents (collectively, the “Information”) 
that they receive, or to which they have access, in strictest confidence.  DESIGN BUILD 
CONTRACTOR, its agents, employees, contractors, and Subconsultants shall not disclose, 
disseminate, or use the Information unless the Director authorizes it in writing. DESIGN BUILD 
CONTRACTOR shall obtain written agreements from its agents, employees, contractors, and 
Subconsultants which bind them to the terms in this Section in substantially the same form as 
shown in Exhibit K. 
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14.16 Sensitive Security Information:  The DESIGN BUILD CONTRACTOR shall take all 
appropriate measures in accordance with 49 C.F.R. 1520 and other applicable laws to protect all 
proprietary, privileged, confidential, or otherwise Sensitive Security Information (“SSI”) that may 
come into the DESIGN BUILD CONTRACTOR’s possession as a result of this Contract. 

14.17 Airport Security and Badging: 

 

14.17.1 DESIGN BUILD CONTRACTOR shall comply with all Houston Airport System (HAS), 
Transportation Security Administration (TSA), Federal Aviation Administration (FAA) and 
any other governmental agency security directives, rules and regulations.  The FAA and/or 
the TSA may assess fines and/or penalties for the DESIGN BUILD CONTRACTOR’s 
non-compliance with the provisions of Title 49 Code of Federal Regulations, Parts 1540 
and 1542, as amended from time to time, or by other agencies for non-compliance with 
laws or regulations applicable to the DESIGN BUILD CONTRACTOR's operations.  
Within 10 days of notification in writing, DESIGN BUILD CONTRACTOR shall 
reimburse the City for any fine or penalty assessed against the City because of DESIGN 
BUILD CONTRACTOR's non-compliance with 49 CFR 1540 and 1542 or other 
applicable laws or regulations. 

14.17.2 DESIGN BUILD CONTRACTOR shall be responsible for any requirements (and 
costs associated therewith) of the Federal Aviation Administration, Department of 
Homeland Security, and the Houston Airport System (as applicable) regarding 
employee background checks and badging. 

14.18 Airport Symbols: DESIGN BUILD CONTRACTOR shall have no right to use the 
trademarks, symbols, trade names or name of the City, either directly or indirectly, in connection 
with any production, promotion service or publication without the prior written discretionary consent 
of the Director. 

14.19 Title VI Assurances: DESIGN BUILD CONTRACTOR shall comply with applicable non-
discrimination provisions required by the United States of America, including but not limited to the 
provisions of 49 CFR Part 21. These provisions are inclusive of any amendments which may be 
made to such regulations.  Further, DESIGN BUILD CONTRACTOR shall include the summary of 
the provisions of 49 CFR Part 21, as may be amended, in subcontracts it enters into under this 
Agreement.  This summary is set forth in Exhibit “J,” attached and incorporated herein. 

14.20 Remedies Cumulative:  Unless otherwise specified elsewhere in this Agreement, the 
rights and remedies contained in this Agreement are not exclusive, but are cumulative of all rights 
and remedies that exist now or in the future.  Neither Party may terminate its duties under this 
Agreement except in accordance with its provisions. 

14.21 Publicity: DESIGN BUILD CONTRACTOR shall make no announcement or release of 
information concerning this Agreement unless the release has been submitted to and approved, in 
writing, by the Director. 

14.22 Parties in Interest:  This Agreement does not bestow any rights upon any third party, but 
binds and benefits the City and DESIGN BUILD CONTRACTOR only.  



Page 52 

City of Houston – Houston Airport System 
SAMPLE DESIGN BUILD AGREEMENT 

  
 
 
 

 

14.23 Enforcement: The City Attorney or his or her designee may enforce all legal rights and 
obligations under this Agreement without further authorization.  DESIGN BUILD CONTRACTOR 
shall provide to the City Attorney all documents and records that the City Attorney requests to 
assist in determining DESIGN BUILD CONTRACTOR’s compliance with this Agreement, with the 
exception of those documents made confidential by federal or State law or regulation. 

14.24 Airport Security Customs Bond: In accordance with Title 19 of the Code of Federal 
Regulations, Part 113, the contractor shall obtain an Airport Customs Security Bond in order to 
have access to the Federal Inspection Station (FIS), and One Stop Cargo and Fumigation Facility 
at George Bush Intercontinental Airport (IAH), William P. Hobby Airport (HOU) and Ellington Airport 
(EFD) .   

14.25 Pay or Play.  The requirements and terms of the City of Houston Pay or Play program, as 
set out in Executive Order 1-7, as revised from time to time, are incorporated into this Contract for 
all purposes.  Design Consultant has reviewed Executive Order No. 1-7, as revised, and shall 
comply with its terms and conditions.    

14.26 Non-Exclusivity.  This Contract does not create an exclusive right for Design Consultant to 
perform all architecture, engineering, and other professional services concerning this Project.  The 
City may procure and execute contracts with other architecture, engineering, or other professional 
firms for the same, similar, or additional services as those set forth in this Contract. 

14.27 Compliance with Equal Opportunity Ordinance. Design Consultant shall comply with the 
City's Equal Employment Opportunity Ordinance set out in in Section 15-17 of the Houston Code 
of Ordinances. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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EXHIBIT “A”  
 

DEFINED TERMS 
 

ARTICLE 1.  INTERPRETATION 
 

10.1 This Contract, including all Contract Documents, will be interpreted in accordance with the 
following: 

 
A. General. The interpretation and miscellaneous provisions of the General Conditions 

apply to all Contract Documents and Work. References to sections, paragraphs, articles 
or other provisions shall be deemed to mean those contained in this main body of the 
Contract unless specified otherwise. 

 
B. Entire Contract. This Contract, including all Contract Documents, contains the entire 

agreement between the parties hereto with respect to the transactions contemplated by 
this Contract. Without limiting the generality of the foregoing, this Contract shall 
completely and fully supersede all other understandings and agreements among the 
parties with respect to such transactions, including those contained in the RFQ (if any), 
the submittal made by the DESIGN BUILD CONTRACTOR in response thereto, the 
RFP, the proposal made by the DESIGN BUILD CONTRACTOR in response thereto, 
and any amendments or supplements to any such documents. 

 
C. Gender and Plurality. Words of the masculine gender mean and include correlative 

words of the feminine and neuter genders and words importing the singular number 
mean and include the plural number and vice versa. 

 
D. Headings. The table of contents and any headings preceding the text of the articles, 

sections and subsections of this Contract shall be solely for convenience of reference 
and shall not affect its meaning, construction or effect. 

 
E. References to Hereto. The terms “hereto,” “hereby,” “hereof,” “herein,” “hereunder” 

and any similar terms refer to this Contract. 
 

F. References to Including. The words “include,” “includes” and “including” are to be 
construed as meaning “include without limitation,” “includes without limitation” and 
“including without limitation,” respectively. 

 
G. References to Statutes. Each reference to a statute or statutory provision includes any 

statute or statutory provision which amends, extends, consolidates or replaces the 
statute or statutory provision or which has been amended, extended, consolidated or 
replaced by the statute or statutory provision and includes any orders, regulations, by-
laws, ordinances, codes of practice or instruments made under the relevant statute. 

 
H. References to Governmental Authorities. Each reference to the City or a 

Governmental Authority is deemed to include a reference to any successor to the 
City or such Governmental Authority or any organization or entity which has taken 
over the functions or responsibilities of the City or such Governmental Authority.  
Each reference to a private Person that is not an individual is deemed to include 
a reference to its successors and permitted assigns. 
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I. References to Documents and Standards. Each reference to an agreement, 

document, standard, principle or other instrument includes a reference to that 
agreement, document, standard, principle or instrument as amended, supplemented, 
substituted, novated or assigned. 

 
J. Delivery of Documents in Digital Format. In this Contract, the DESIGN BUILD 

CONTRACTOR is obligated to deliver reports, records, designs, plans, drawings, 
specifications, proposals and other documentary submittals in connection with the 
performance of its duties hereunder. The DESIGN BUILD CONTRACTOR agrees that 
all such documents shall be submitted to the City both in printed form (in the number of 
copies indicated) and, at the City’s request, in digital form. Digital copies shall consist 
of computer readable data submitted in any standard interchange format which the City 
may reasonably request to facilitate the administration and enforcement of this 
Contract. In the event that a conflict exists between the signed or the signed and 
stamped hard copy of any document and the digital copy thereof, the signed or the 
signed and stamped hard copy shall govern. 

 
K. Severability. If any provision of this Contract is held to be invalid, unenforceable or 

illegal to any extent, such provision may be severed, and such invalidity, 
unenforceability or illegality will not prejudice or affect the validity, enforceability and 
legality of the remaining provisions of this Contract. If any such provision of this Contract 
is held to be invalid, unenforceable or illegal, the Parties will promptly endeavor in good 
faith to negotiate new provisions to eliminate such invalidity, unenforceability or illegality 
and to restore this Contract as nearly as possible to its original intent and effect. 

 
L. Drafting Responsibility. The Parties waive the application of any rule of law which 

otherwise would be applicable in connection with the construction of this Contract to the 
effect that ambiguous or conflicting terms or provisions should be construed against the 
Party who (or whose counsel) prepared the executed agreement or any earlier draft of 
the same. 

 
M. Counterparts. This Contract may be executed in any number of original counterparts. 

All such counterparts shall constitute but one and the same Contract. 
 

N. Governing Law. This Contract and all of the rights and obligations of the Parties hereto 
and all of the terms and conditions hereof shall be construed, interpreted and applied 
in accordance with and governed by and enforced under the laws of the State of Texas. 
Exclusive venue for litigation shall be located in Harris County, Texas. 

 
ARTICLE 2.  DEFINITIONS 

 
o As used in the in the Contract Documents, the following terms shall have the 

meanings set forth below: 
 

 Actual Cost: A verifiable amount paid for labor, material, equipment and supplies 
in the performance of the Work. 

 
 Addenda: Any addenda to the Drawings or Specifications or other Contract 

Documents identified as Addenda, if any, in the Contract Documents. 
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 Advanced Work Package: A portion of the Cost of Work prescribed in Exhibit 
A or that the DESIGN BUILD CONTRACTOR proposes to the Director for 
construction work before the GMP has been finalized. A CGMP shall be 
agreed upon for each Advance Work Package.  

 
 Affiliate: With respect to any particular company or entity, a company or entity 

that: (a) owns and controls, directly or indirectly, such company or entity; (b) 
is owned and controlled, directly or indirectly, by such company or entity; (c) 
is owned and controlled, directly or indirectly, by the same company or entity 
that owns and controls such company or entity; (d) is a member of a joint 
venture with such company; or (e) either entity is the joint venture and the 
other company is a member of the joint venture. 

 
 Agreed Cost of the Work:  The specific amount defined in Section 9.1.2 that 

may not be exceeded by the Probable Cost of the Work without the express 
written consent of the Director. 

 
 Air Operations Area (AOA): Any area of the airport intended to be used for the 

landing, takeoff or surface maneuvering of aircraft and support equipment 
and all areas within the airport security fence. 

 
 Airport Improvement Program (AIP): A funding source that provides grants to 

public agencies for planning and development of public use airports. Eligible 
projects include improvements related to enhancing safety, capacity, 
security and environmental concerns. 

 
 Allowance: “Allowance” means “Cash Allowance” as defined herein. 

 
 

 Applicable Law: All laws, treaties, ordinances, judgments, decrees, injunctions, 
writs, orders, codes, rules, regulations, permits, and interpretations of any 
Governmental Authority having jurisdiction over the Parties,  the Project, the 
Work, the Contract Documents, and each other document delivered 
hereunder or in connection herewith.  

 
 As-Builts or As-Built Drawings: A set of Project drawings and/or BIM Model, 

prepared by the DESIGN BUILD CONTRACTOR, that identifies  and reflects 
all Project design changes that were made during the Construction Services.   

 
 Basic Services: All disciplines identified within the Contract Documents and all 

related usual and customary design, consultant, and other services 
necessary and reasonably inferable to complete the Project, or any phase of 
the Project, in accordance with the City’s requirements and the terms of the 
Contract. 

 
 Beneficial Occupancy: When the City takes possession of and operates the Work 

(or portions of the Work) for its intended purposes. 
 

 BIM: Building Information Modeling. The digital or electronic representation of the 
project model and includes the process to create the model. 
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 Bonds: Performance Bond, Payment Bond, Maintenance Bond, Bid Bond, 
Proposal Bond and other Surety instruments executed by Surety. When in 
singular form, refers to individual instrument. 

 
 Bridging Documents: The documents included in the Design Criteria Package as 

defined in Texas Government Code Section 2269.358. 
 

 Business Enterprise: Any business entity registered in a program authorized by 
49 C.F.R. § 26 (where applicable) or City Code of Ordinances, Chapter 15, 
Article II, relating to Equal Opportunity Employment and taking affirmative 
action to ensure that applicants are employed, and employees are treated 
without regard to race, religion, color, sex, national origin, or age. The term 
“Business Enterprise” may include any Disadvantaged Business Enterprise 
(“DBE”), Minority Business Enterprise (“MBE”), Woman Business Enterprise 
(“WBE”), Small Business Enterprise (“SBE”), Person with Disability 
Enterprise (“PDBE”), and any Historically Underutilized Business (“HUB”). 

 
 Business Enterprise Policy: Contract documents and applicable policies relating 

to Business Enterprises and authorized under 49 C.F.R. § 26 or City Code 
of Ordinances, Chapter 15, Article V. 

 
 Calendar Day: Shall mean Day. 

 
 Capital Improvement Program (CIP): HAS’s Capital Improvement Program. 

 
 Cash Allowance: An estimated sum of money to be used only for a limited class 

of expenditures such as utility relocation costs, fees for special licenses or 
permits, or other “pass-through” costs that would be the same for any 
contractor. Cash Allowances may not be used to purchase goods or services 
that are not specified in the Contract. The unspecified items must be 
purchased according to the terms of the General Conditions. A Cash 
Allowance may be referred to in the Contract Documents as an “Allowance”. 

 
 CBP:  U.S. Customs and Border Protection. 

 
 CGMP Amendment:  CGMP Submittal accepted and approved by the 

Director. 
 

 CGMP Submittal:  The proposal for the CGMP Amendment submitted by 
DESIGN BUILD CONTRACTOR to the Director. 

 
 Change Order: Written instrument prepared by the City and signed by Director or 

his designee with notice to the City’s Chief Procurement Office, and signed 
by DESIGN BUILD CONTRACTOR, specifying the following: (1) a change 
in the Work or Preconstruction Phase Services, if any; (2) a change in 
Contract Price, if any; and (3) a change in Contract Time, if any. The value 
of a Change Order is the net amount after offsetting all deductions against 
all additions effected by the Change Order. 

 
 City: The City of Houston, a home rule municipality located principally within Harris 

County, Texas, including its successors and its authorized representatives. 
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 City Engineer:  City Engineer, or the City employee representing the City 

Engineer, designated in the Contract and authorized to represent City, or 
successors.   

 
 Claim: Written demand or written assertion by one Party seeking adjustment of 

the Contract, payment of money, extension of time, or other relief under the 
Contract, at law or equity and includes, but is not limited to, claims for 
materials, labor, equipment, delay, changes, adjustments, substitutions, fees 
and third party claims. The Party making the Claim has the responsibility to 
substantiate the Claim. 

 
 Co-Location: A system under which the DESIGN BUILD CONTRACTOR’s Key 

Personnel are located “under one roof” along with the Program Management 
Team in a location near the site. 

 
 Commissioning: A quality-focused process for enhancing delivery of a project. 

The process focuses upon verifying and documenting that the facility and all 
its systems and assemblies are planned, designed, installed, tested, 
operated, and maintained to meet HAS’s requirements. 

  
 Commissioning Authority (CxA): A third party firm contracted with the City to 

oversee the DESIGN BUILD CONTRACTOR’s commissioning plan. 
 

 Component Guaranteed Maximum Price (CGMP): A guaranteed maximum 
price for construction of a defined incremental element of Work. 

 
 Component Guaranteed Maximum Price (CGMP) Amendment:  CGMP 

Submittal accepted and approved by the Director. 
 

 Component Guaranteed Maximum Price (CGMP) Submittal:  The 
proposal for the CGMP Amendment submitted by DESIGN BUILD 
CONTRACTOR to the Director. 

 
 Commissioning Plan (CxP): Developed by the Commissioning Authority with the 

assistance of the Program Management Team per the requirements of the 
Contact Documents and Scope of Work. The CxP provides structure, 
checklists, testing forms, schedules for all systems and equipment being 
installed. 

 
 Contingency: The dollar amount set out in the Guaranteed Maximum Price 

Proposal that is available for unanticipated impacts that are not otherwise 
the basis of a Change Order, and which may only be used upon prior written 
approval by the Director at his sole reasonable discretion for (i) any 
increased costs required for schedule recovery, if any; (ii) any increase in 
the costs of materials and equipment set forth in approved CGMP and/or 
GMP; and (iii) any other costs that Director in his sole discretion deems 
appropriate to be covered by contingency. All unused contingency shall 
revert to the City at final completion of the Construction Services. The 
Contingency shall not be used for costs incurred as a result of: (1) any failure 
to perform or insolvency; (2) fines or penalties imposed by any governmental 
body for negligent acts; (3) any failure to coordinate work with that of the City 
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or its contractors after agreeing to a schedule; (4) any acts of negligence not 
attributable to the City or its separate contractors; and (5) any costs related 
to defective, rejected, or nonconforming Work, materials, or equipment. 

 
 Construction Documents (CD): All of the graphic and written information 

prepared or assembled by DESIGN BUILD CONTRACTOR for 
communicating the design and for the bidding and construction of the 
Project. 

 
 

 Construction Services: The services more fully described as Construction 
Services in Exhibit “B”.  

 
 Contract: This agreement between the Parties including all exhibits, any written 

amendments authorized by City Council and DESIGN BUILD 
CONTRACTOR, any CGMP Amendments, a GMP Amendment, and any 
Change Orders authorized by this Contract. 

 
 Contract Documents: The executed Contract and all Exhibits, any CGMP or GMP 

Amendment, any Notice to Proceed, Change Order, or other Modification or 
Amendment, and Construction Drawings and Specifications. 

 
 Contract Price: The monetary amount originally stated in the Contract adjusted 

by the CGMPs, GMP, Change Orders and/or Amendments, if any. 
 

 Contract Standards: The standards, terms, conditions, methods, techniques and 
practices imposed or required by: (1) Applicable Law; (2) good engineering 
and construction practice; (3) the baseline design documents, if any; (4) the 
insurance requirements; (5) good operating practice, (6) applicable 
equipment manufacturers’ and suppliers’ requirements and 
recommendations; and (7) any other standard, term, condition or 
requirement specifically provided in the Contract Documents to be observed 
by the DESIGN BUILD CONTRACTOR. 

 
 Contract Termination:  For purposes of DESIGN BUILD CONTRACTOR’s 

indemnity obligation, the Contract terminates upon the earlier of Final 
Completion or termination by either Party pursuant to the terms of the 
Contract.  

 
 Contract Time: The number of days stated in the Contract to complete the Work, 

plus days authorized by Change Order and/or Amendment. 
 

 Contractor: A construction contractor or construction manager other than the 
DESIGN BUILD CONTRACTOR hired by the City that may work on the 
Project or in connection with the Project, except as set out in the Division 01 
Specifications. 

 
 Correction Period: The period during which the DESIGN BUILD CONTRACTOR 

shall be obligated to replace or correct deficiencies in Products and/or the 
Work, which period shall be one year following Substantial Completion and 
acceptance of the Project, or discrete phase thereof, unless the applicable 
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manufacturer or subcontractor, if any, provides a longer correction period, in 
which event the longer correction period shall apply. 

 
 Cost of the Work: Cost of the Work has the meaning set forth in Article 9, Section 

9.4 of the Agreement. 
 

 Date of Commencement of the Work: Date established in Notice to Proceed on 
which Contract Time will commence. This date will not be changed by failure 
of DESIGN BUILD CONTRACTOR, or persons or entities for whom DESIGN 
BUILD CONTRACTOR is responsible, to act. 

 
 Date of Substantial Completion: Date that construction, or portion thereof 

designated by the Director, is certified by Director to be substantially 
complete. 

 
 Day: Whether capitalized or not, unless otherwise specifically provided, means 

calendar day, including weekends and legal holidays. In the case of plural 
“days”, those days will be consecutive. 

 
 DB: Shall mean DESIGN BUILD CONTRACTOR. The DB is the entity contracted 

by HAS to perform preconstruction and construction services for a project. 
Design- Build is the delivery method. 

 
 Deficiency Notice (DN): For the  Project, the lowest level of the 

nonconformance reporting. DNs are mostly used for in-process notification of 
deficiencies that, if allowed to remain uncorrected, would result in 
nonconforming work. 

 
 DESIGN BUILD CONTRACTOR-Related Entity: The DESIGN BUILD 

CONTRACTOR, its Subcontractors, Suppliers, subconsultants including 
professionals, technicians, engineers and anyone for whose acts any of the 
foregoing DESIGN BUILD CONTRACTOR may be legally or contractually 
liable, including officers, directors, employees, representatives, agents, 
consultants and contractors. 

 
 DESIGN BUILD CONTRACTOR Fee: The fee for the DESIGN BUILD 

CONTRACTOR’s profit and general overhead calculated as a percentage of 
Cost of the Work (except pass-through Allowances, insurance and Bonds) 
determined by the City at the time of acceptance of the GMP. 

 
 Design to Budget: The process by which the DESIGN BUILD 

CONTRACTOR designs the Project to ensure the Agreed Cost of the Work is 
not exceeded. 

 
 DESIGN BUILD CONTRACTOR: Entity responsible for design and construction 

of the Project, and all other ancillary and attendant services necessary to 
deliver the completed and fully operational Project 

 
 Director: The Director of the Houston Airport System, or any person designated 

by the Director to perform one or more of the Director's duties under this 
Contract. 
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 Drawings: Graphic and pictorial portions of the Contract that define the character 

and scope of the Work. 
 

 Effective Date: The date the City Controller countersigns the Signature Page of 
this Contract. 

 
 EFD: Ellington Field Airport 

 
 FAA:  The Federal Aviation Administration. 

 
 Final Completion: The full completion of the Work in accordance with the Contract 

Documents, without limitation, the satisfaction of all outstanding and Punch 
List items, and the issuance of a Certificate of Occupancy by all permitting 
and licensing entities. 

 
 Furnish: To supply, pay for, deliver to the site, and unload. 

 
 General Conditions: The requirements, terms and conditions set forth in Exhibit 

“C” of the Design Build Contract, which may include terms and conditions 
that are substantially the same as those found in this Contract and therefore 
shall be read together and interpreted by City and DESIGN BUILD 
CONTRACTOR to eliminate conflict between the two. However, should a 
conflict exist, after Director and DESIGN BUILD CONTRACTOR have used 
best efforts to reconcile the conflict, the provision most favorable to the City 
shall prevail. 

 
 General Conditions Costs:   DESIGN BUILD CONTRACTOR’s on-site 

management, administrative personnel, equipment, utilities, and incidental 
work, including field labor and materials. General Conditions includes, but is 
not limited to: (i) DESIGN BUILD CONTRACTOR Labor Costs for Project 
Manager, Assistant or Deputy Project Manager, Superintendents and 
Assistant Superintendents; (ii) Costs of materials and equipment not 
incorporated or to be incorporated into the completed construction (most 
notably this would include materials and equipment related to Temporary 
Facilities), rental charges for Temporary Facilities and all costs arising in 
relation thereto; and (iii) Other Costs including but not limited to testing fees 
and utilities, internet, cell phones, project vehicles, on-site computers, 
printers, monitors, and other electronic equipment. permits; mobilization; de-
mobilization; field  engineers and helpers, professional surveyor; field office; 
field office furnishings; office supplies; field office maintenance and repair; 
copiers and  supplies;  storage; communication devices (telephone, radio, 
etc.); project signs; construction fence – install/remove/maintain; access 
construction; general clean-up; finish areas clean-up; dumpsters; temporary 
water service; temporary electrical service; temporary lighting; temporary 
telephone; temporary weather protection; temporary fire protection; 
equipment start and testing; monthly ice and cups, monthly toilets; monthly 
water; and quality control. (For further detail and identification of General 
Conditions Costs, refer to DESIGN BUILD CONTRACTOR Agreement 
Article 8, § 8.4) 

 
 General Requirements: The sections of Division 01 Specifications that specify 
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administrative and procedural requirements and temporary facilities required 
for the Work. 

 
 Governmental Authority: Any federal, foreign, state, local or municipal 

governmental body; any governmental, regulatory or administrative agency, 
commission, body or other authority exercising or entitled to exercise any 
administrative, executive, judicial, legislative, policy, regulatory or taxing 
authority or power; or any court or governmental tribunal. Notwithstanding 
the foregoing, Governmental Authority shall not include the Director or his 
designees. 

 
 GSE:  Ground Support Equipment. 

 Guaranteed Maximum Price (GMP): The amount agreed upon by City and 
DESIGN BUILD CONTRACTOR as the maximum cost to City for the Work 
for the Construction Services, including the Cost of the Work and the DB’s 
Fee for the Construction Services. The GMP shall incorporate all prior 
CGMPs as further described in Section 5.8 of the Contract. 

 
 GMP Amendment:  GMP Submittal accepted by the Director and approved 

by City Council. 
 

 GMP Submittal:  The proposal for the GMP Amendment submitted by DB to 
the Director. 

 
 HAS:  The Houston Airport System, a department of the City of Houston. 

 
 IAH:  George Bush Intercontinental Airport Houston. 

 
 Inspector: City’s employee or agent authorized to assist with inspection of the 

Work. 
 

 Install: Unpack, assemble, erect, place, anchor, apply, work to dimension, finish, 
cure, clean, protect, and similar operations. 

 
 Key Personnel: Those people having authority and responsibility for planning, 

directing and controlling the activities of the DB, either directly or indirectly. 
 

 Labor Burden: Indirect costs associated with employees’ compensation. Typical 
costs associated with the burden include payroll taxes, worker's 
compensation and health insurance, paid time off, training and associated 
travel expenses not reimbursed under Section 9.4.2.1(c), vacation and sick 
leave, pension contributions and other benefits. Labor Burden includes 
actual costs paid or incurred by the DB for labor costs arising out of taxes, 
insurance, and benefits that are required either (1) by law or (2) by collective 
bargaining agreements. Labor Burden shall NOT include, profit, general and 
administrative costs, home and branch office overhead, profit sharing, 
bonuses, vehicle allowances, cell phones, computer charges and other costs 
not directly related to employee costs. 

 
 Legal Holiday:  Day established by the City Council as a holiday. 
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 Major Unit Price Work:  An individual Unit Price item, (1) whose value is 
greater than five percent of Original Contract Price, (2) whose value becomes 
greater than five percent of Original Contract Price as the result of an increase 
in quantity, or (3) whose value is $100,000, whichever is least. 

 
 Milestone: An event activity that has zero-day duration and is typically used to 

represent the beginning or end of a certain stage of the Project. 
 

 Minor Change in the Work: A written change in the Work ordered by Director that 
does not change Contract Price or Contract Time, and that is consistent with 
the general scope of the Contract. 

 
 MLIT: The Mickey Leland International Terminal, or Terminal D at IAH. 

 
 Modification: Change Order, Work Change Directive, or Minor Change in the 

Work, all of which must be in writing and in conformance with HAS’s existing 
processes. 

 
 Non-Conformance Report (NCR): The second level of non-conformance 

reporting. A Corrective Action Request and Root Cause Analysis (RCA) may 
be issued for repetitive (actual or potential) deficiencies and safety violations 
depending upon severity. These typically may be documented in conjunction 
with the issuance of an audit finding. 

 
 Notice of Noncompliance (NCN): A written notice by Director to DESIGN BUILD 

CONTRACTOR regarding a construction non-conformance, defective 
nonconforming work or indeterminate condition that does not meet the 
Contract requirements is identified and requires physical repair, rework, 
scrap or use as-is disposition. The NCN establishes a time by which DESIGN 
BUILD CONTRACTOR shall correct the defective or nonconforming work. 
The NCN is the third and highest level of non-conformance reporting on the 
_________ Project. In accordance with the contract documents, further 
escalation may include Notice of Event Default, Notice of Pending 
Termination and Notice of Termination. 

 
 Notice to Proceed: A written notice by the Director to DB establishing (a) Date of 

Commencement of the Work for a phase or stage of Construction or (b) the 
date DB is to begin performing Preconstruction Services. 

 
 R/OCIP: Rolling Owner Controlled Insurance Program or Owner Controlled 

Insurance Program. 
 

 Office of Business Opportunity:  Any reference to, or use of, the “Office of 
Affirmative Action” shall mean the City’s Office of Business Opportunity, or 
any such future name to which it is changed. 

 
 ORAT:  Operational Readiness, Activation and Transition. 

 
 Original Contract Price: The monetary amount originally stated in the Contract. 

 
 Overhead: Indirect or fixed expenses of operating a business, including both home 
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office locations and offsite and jobsite locations. 
 

 Owner: The City of Houston, Texas. 
 

 Parties: DB and the City. When in singular form, refers to either the City or DB (as 
appropriate).  

 
 PDM: Program Definition Manual for the Mickey Leland International Terminal – 

Final Version December 2014. 
 

 Phase or Phases: A discrete portion of the Work or sequencing of the Work.  
 

 Pollutant Facility: Any facility regulated by the State of Texas to protect the health 
and environment from contamination by Pollutants, including without 
limitation, landfills, oil and gas production and storage facilities, wastewater 
facilities, waste injection wells, and storage tanks (including drums). 

 
 Pollutant: Any materials subject to the Texas Solid Waste Disposal Act. 

 
 Preconstruction Services: The services more fully described as Preconstruction 

Services in Exhibits “B” and “E”.  
 

 Price Proposal: The completed RFP Cost Proposal Form submitted by DB. 
 

 Probable Cost of the Work:  An estimate of the Cost of the Work as reconciled by 
the DB and the Director. 
 

 Product: Materials, equipment, or systems permanently incorporated into the 
Work (or to be incorporated into the Work) and temporarily used in 
performance of the Work. Products may include existing construction or 
components intended for reuse. 

 
 Product Data: Illustrations, standard schedules, performance charts, instructions, 

brochures, diagrams, and other information furnished by DB to illustrate a 
Product. 

 
 Project: Total construction, of which the Work performed under the Contract 

Documents may be the whole or a part, and which may include construction 
by the City or by separate contractors as more fully described in the Contract. 
The Project is defined in the preamble of this Contract. 

 
 Project Manual: The specifications for the Work. Certain provisions of the Project 

Manual may be revised during Preconstruction Services. If any revisions to 
the Project Manual are inconsistent with the material terms of this Contract, 
this Contract shall control. 

 
 Project Schedule: The DB’s full scope of Works and Services, time phased and 

logic linked, in a schedule that represents how the DB intends to reach Final 
Completion within the Contract Time. 

 
 Project Team: The City (acting through the Director and other City employees and 
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representatives working in connection with the Project), DB, any separate 
contractors employed by the City, and other consultants employed for the 
purpose of programming, design, and construction of the Project. The 
constitution of the Project Team may vary at different times during the 
Preconstruction Services and Construction Phase of the Project. The Project 
Team, excluding those designated by the DB, will be designated by the 
Director and may be modified from time to time by him, without additional 
time or compensation being awarded to DB. 

 
 Proposal Documents: Documents submitted by DB that may or may not have 

Price Proposal as part of the submittal. 
 

 Provide:  Furnish and Install, complete, ready for intended use. 
 

 Punch List: Uncompleted work items that the DB, or Subcontractor must complete 
in order to achieve Final Completion. 

 
 Quality Control (QC): Those standards, systems, processes, procedures and 

activities exercised by the DB, subcontractors and suppliers to ensure that 
the Work is constructed in accordance with the Contract Documents. 

 
 Qualified Employees – an individual who is paid wages on an hourly basis 

(i.e., are not paid on a salary basis); is, or has been, employed by a qualified 
or other HAS-designated contractor who has performed, or is currently 
performing work at HAS in support of HAS-Designated Capital Projects; and, 
has individually performed, or has been employed by a qualified or HAS-
designated contractor to perform work on HAS-Designated Capital Projects.  

 
 Safety Impact Position: DB’s employment position involving duties that if 

performed with inattentiveness, errors in judgment, or diminished 
coordination, dexterity, or composure may result in mistakes that could 
present a real and/or imminent threat to the personal health or safety of the 
employee, co-workers, and/or the public. 

 
 Samples: Physical examples that illustrate Products, or workmanship, and 

establish standards by which the Work is judged. 
 

 Schedule of Values: The detailed, itemized list of prices and costs that 
establishes the value of each part or component of the Work, developed by 
DB in accordance with the Contract Standards and accepted by Director to 
serve as the basis for progress payments for the Work. 

 
 Shop Drawings: Drawings, diagrams, schedules, and other data specially 

prepared for the Work by DB, Subcontractor or Supplier, to illustrate a portion 
of the Work. 

 
 SIDA: Security Identification Display Area. The SIDA is the secure area of the 

Ariport in which an identification badge must be visible and displayed. 
 

 Special Conditions: Any additional provisions identified as Special Conditions, if 
any, in the Contract Documents. 
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 Specifications: Specifications developed by the DESIGN BUILD CONTRACTOR 

during the Project design and, in limited instances modified by the City, that 
generally follow Divisions 01-50 of the CSI Master Format. 

 
 Stakeholder - Person, Party or organization that can affect, be affected by, or 

perceive themselves to be affected by a decision or activity related to the 
Project. A decision-maker can be a stakeholder. 

 
 Statement of Qualification:  Document submitted by the DB in response to 

a Request for Qualifications, to demonstrate its ability to perform the 
requested services. 

 
 Subcontractor: Person or firm that has direct or indirect contract with DB or with 

a Subcontractor to perform a portion of the Work and its authorized 
representatives. 

 
 Substantial Completion: The date, as reasonably determined by the Director, 

during the progress of the Work or designated portion thereof where the 
Work is sufficiently complete, in accordance with the Contract Documents, 
so that the City can take Beneficial Occupancy, and the balance of the Work, 
including all Punch List work can reasonably be expected to be completed 
within 30 Calendar Days, unless otherwise agreed by the Director. 

 
 Superintendent: Employee of DB having authority and responsibility to act for and 

represent DB. 
 

 Supplier: Manufacturer, distributor, materialman, or vendor having a direct 
agreement with DB or Subcontractor for Products, or services and its 
authorized representatives. 

 
 Surety Bond: A three-party contract between the Surety, the DESIGN BUILD 

CONTRACTOR, and the Owner (the City) guaranteeing performance and/or 
payment by the DESIGN BUILD CONTRACTOR in accordance with the 
terms and conditions of its Contract with the City.  If the DESIGN BUILD 
CONTRACTOR defaults on its obligations of performance or is terminated 
by the Owner, the Surety is obligated, a) to complete the project itself using 
a completion contractor, or b) selecting a new contractor to contract directly 
with the owner, or c) to pay the Owner for the costs of an Owner-selected 
contractor to complete the project, and d) to also make such payments to 
subcontractors and suppliers as are justifiable and owing. The Surety 
organization is typically part of an insurance company, although not always. 

 
 TSA:  Transportation Security Administration. 

 
 UMP: The IAH Utilities Master Plan. 

 
 Underground Facilities: Pipes, conduits, ducts, cables, wires, manholes, vaults, 

tanks, tunnels, or other such facilities or attachments and encasements 
containing such facilities that exist below ground level. 
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 Unit Price: An amount stated in the Contract for an individual, measurable item of 
work, which, when multiplied by actual quantity incorporated into the Work, 
amounts to full compensation for completion of the item, including work 
incidental to it. 

 
 Work: the Work comprises the completed pre-construction, design, and 

construction, as required by the Contract Documents, and every part thereof 
(inclusive of temporary works and remedying of defects), constituting among 
other things: all services, supervision, labor, materials, supplies, equipment, 
Products and plant, and other items  necessary to produce such pre-
construction and construction and all material and equipment to be 
incorporated in such pre-construction and construction  in accordance with 
the Contract Documents (as such may be modified or amended), including 
all things reasonably inferable from the Contract Documents. 

 
 Work Area Notification (WAN): The form and process used by HAS as a 

means for the DESIGN BUILD CONTRACTOR to notify the appropriate 
Airport Operations Center of any proposed activity that will shut down or 
otherwise affect the operation of any utility, system or operation on the Airport 
or around Property. 

 
 Work Change Directive: A written change in the Work, ordered by Director, that 

is within the general scope of the Contract and consisting of additions, 
deletions, or other revisions. A Work Change Directive will state proposed 
basis for adjustment, if any, in Contract Price or Contract Time, or both. 
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EXHIBIT “B” 

SCOPE OF SERVICES 
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EXHIBIT “C” 

Document 00700 

GENERAL CONDITIONS (DESIGN BUILD) 

  

 



  

 

EXHIBIT “D” 
 

KEY PERSONNEL STAFF CLASSIFICATION AND RATES 
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EXHIBIT “E” 
 

PRECONSTRUCTION SERVICES SCHEDULE 
 

 

 

 

 



 

 

EXHIBIT “F” 
 

COMPONENT AND GUARANTEED MAXIMUM PRICE PROPOSAL FORMS 
 
 

                                      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 
 
 



 

 

 
 



 

 

 

 



 

 

 
 
 



 

 

 
 
 
 



 

 

 

 
 
 



 

 

 
 

 
 
 

EXHIBIT “G” 
 

FORMS OF BONDS 
 
 
 
The following documents are incorporated by reference (See Division 00): 
 
(1) City of Houston Standard Document No. 00610 – Performance Bond 
 
(2) City of Houston Standard Document No. 00611 – Statutory Payment Bond 

 
(3) City of Houston Standard Document No. 00612 – One-Year Maintenance Bond 

 
(4) City of Houston Standard Document No. 00613 – One-Year Surface Correction Bond 

 
  



 

 

EXHIBIT “H” 
 

CITY'S WAGE RATES 
 

(See Division 00) 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 

 



 

 

EXHIBIT “I” 
 

 PROJECT SCHEDULE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

EXHIBIT J  
FEDERAL CONTRACT PROVISIONS 

AIP FUNDED PROFESSIONAL SERVICES AGREEMENT  

As used in this Exhibit, the term "contractor" or "Contractor" shall refer to Design 
Build Contractor. Consultant shall include the provisions of set out in this exhibit 
in every subcontract, including procurements of materials and leases of 
equipment, unless exempt by the Acts, the Regulations and directives issued 
pursuant thereto. 

I. ACCESS TO RECORDS AND REPORTS 

Consultant must maintain an acceptable cost accounting system. Consultant 
agrees to provide the City, the Federal Aviation Administration, and the 
Comptroller General of the United States or any of their duly authorized 
representatives, access to any books, documents, papers, and records of the 
contractor which are directly pertinent to the specific contract for the purpose of 
making audit, examination, excerpts and transcriptions. Consultant agrees to 
maintain all books, records and reports required under this contract for a period 
of not less than three years after final payment is made and all pending matters 
are closed. 

II. GENERAL CIVIL RIGHTS PROVISIONS 

Consultant agrees to comply with pertinent statutes, Executive Orders and such 
rules as are promulgated to ensure that no person shall, on the grounds of race, 
creed, color, national origin, sex, age, or disability be excluded from participating 
in any activity conducted with or benefiting from Federal assistance. This provision 
binds the Consultant and subtier contractors/consultants from the bid solicitation 
period through the completion of the contract. This provision is in addition to that 
required of Title VI of the Civil Rights Act of 1964. 

III. TITLE VI CLAUSES COMPLIANCE WITH NONDISCRIMINATION 
REQUIREMENTS 

During the performance of this contract, Design Build Contractor, for itself, its 
assignees, and successors in interest (hereinafter referred to as the 
"contractor") agrees as follows: 

a. Compliance with Regulations: The contractor (hereinafter includes 
consultants) will comply with the Title VI List of Pertinent 
Nondiscrimination Acts And Authorities, as they may be amended from 
time to time, which are herein incorporated by reference and made a part 
of this contract. 



 

 

b. Non-discrimination: The contractor, with regard to the work performed by 
it during the contract, will not discriminate on the grounds of race, color, or 
national origin in the selection and retention of subcontractors, including 
procurements of materials and leases of equipment. The contractor will not 
participate directly or indirectly in the discrimination prohibited by the 
Nondiscrimination Acts and Authorities, including employment practices 
when the contract covers any activity, project, or program set forth in 
Appendix B of 49 CFR part 21. 

c. Solicitations for Subcontracts, Including Procurements of Materials 
and Equipment: In all solicitations, either by competitive bidding, or 
negotiation made by the contractor for work to be performed under a 
subcontract, including procurements of materials, or leases of equipment, 
each potential subcontractor or supplier will be notified by the contractor of 
the contractor's 
obligations under this contract and the Nondiscrimination Acts And 
Authorities on the grounds of race, color, or national origin. 

4. Information and Reports: The contractor will provide all information and 
reports required by the Acts, the Regulations, and directives issued 
pursuant thereto and will permit access to its books, records, accounts, 
other sources of information, and its facilities as may be determined by the 
sponsor or the Federal Aviation Administration to be pertinent to ascertain 
compliance with such Nondiscrimination Acts And Authorities and 
instructions. Where any information required of a contractor is in the 
exclusive possession of another who fails or refuses to furnish the 
information, the contractor will so certify to the sponsor or the Federal 
Aviation Administration, as appropriate, and will set forth what efforts it has 
made to obtain the information. 

5. Sanctions for Noncompliance: In the event of a contractor's 
noncompliance with the Non-  
discrimination provisions of this contract, the sponsor will impose such 
contract sanctions as it or the Federal Aviation Administration may 
determine to be appropriate, including, but not limited to: 

a. Withholding payments to the contractor under the contract until the 
contractor complies; and/or 

b. Cancelling, terminating, or suspending a contract, in whole or in 
part. 

6. Incorporation of Provisions: The contractor will include the provisions of 
paragraphs one 

through six in every subcontract, including procurements of materials and 
leases of equipment, unless exempt by the Acts, the Regulations and 
directives issued pursuant thereto. The contractor will take action with 
respect to any subcontract or procurement as the sponsor or the Federal 
Aviation Administration may direct as a means of enforcing such provisions 



 

 

including sanctions for noncompliance. Provided, that if the contractor 
becomes involved in, or is threatened with litigation by a subcontractor, or 
supplier because of such direction, the contractor may request the sponsor 
to enter into any litigation to protect the interests of the sponsor. In addition, 
the contractor may request the United States to enter into the litigation to 
protect the interests of the United States. 

IV. TITLE VI LIST OF PERTINENT NONDISCRIMINATION ACTS AND 
AUTHORITIES 

During the performance of this contract, Consultant, for itself, its assignees, and 
successors in interest (hereinafter referred to as the "contractor") agrees to comply 
with the following non-discrimination statutes and authorities; including but not 
limited to: 

a. Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 
252), (prohibits discrimination on the basis of race, color, national origin); 

a. 49 CFR part 21 (Non-discrimination In Federally-Assisted 
Programs of The Department of Transportation—Effectuation of 
Title VI of The Civil Rights Act of 1964); 

b. The Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, (42 U.S.C. § 4601), (prohibits 
unfair treatment of persons displaced or whose property has 
been acquired because of Federal or Federal-aid programs and 
projects); 

c. Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et 
seq.), as amended, (prohibits discrimination on the basis of 
disability); and 49 CFR part 27; 

d. The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 
6101 et seq.), (prohibits discrimination on the basis of age); 

e. Airport and Airway Improvement Act of 1982, (49 USC § 471, 
Section 47123), as amended, (prohibits discrimination based on 
race, creed, color, national origin, or sex); 

f. The Civil Rights Restoration Act of 1987, (PL 100-209), 
(Broadened the scope, coverage and applicability of Title VI of the 
Civil Rights Act of 1964, The Age Discrimination Act of 1975 and 
Section 504 of the Rehabilitation Act of 1973, by expanding the 
definition of the terms "programs or activities" to include all of the 
programs or activities of the Federal-aid recipients, sub-recipients 
and contractors, whether such programs or activities are Federally 
funded or not); 

g. Titles II and III of the Americans with Disabilities Act of 1990, which 
prohibit discrimination on the basis of disability in the operation of 
public entities, public and private transportation systems, places of 
public accommodation, and certain testing entities (42 U.S.C. §§ 



 

 

12131 — 12189) as implemented by Department of Transportation 
regulations at 49 CFR parts 37 and 38; 

h. The Federal Aviation Administration's Non-discrimination statute 
(49 U.S.C. § 47123) (prohibits discrimination on the basis of race, 
color, national origin, and sex); 

i. Executive Order 12898, Federal Actions to Address Environmental 
Justice in Minority Populations and Low-Income Populations, 
which ensures non-discrimination against minority populations by 
discouraging programs, policies, and activities with 
disproportionately high and adverse human health or 
environmental effects on minority and low-income populations; 

j. Executive Order 13166, Improving Access to Services for 
Persons with Limited English Proficiency, and resulting agency 
guidance, national origin discrimination includes discrimination 
because of limited English proficiency (LEP). To ensure 
compliance with Title VI, you must take reasonable steps to 
ensure that LEP persons have meaningful access to your 
programs (70 Fed. Reg. at 74087 to 74100); 

k. Title IX of the Education Amendments of 1972, as amended, which 
prohibits you from discriminating because of sex in education 
programs or activities (20 U.S.C. 1681 et seq). 

V. NOTICE OF REQUIREMENT FOR AFFIRMATIVE 
ACTION to ENSURE EQUAL 
EMPLOYMENT OPPORTUNITY 

 
The Design Build Contractor's attention is called to the "Equal Opportunity 
Clause" and the "Standard Federal Equal Employment Opportunity 
Construction Contract Specifications" set forth herein. 

1. During the performance of this contract, the contractor, for itself, its 
assignees, and successors in interest (hereinafter referred to as the "contractor") 
agrees to abide by and comply with the "Equal Opportunity Clause" and the 
"Standard Federal Equal Employment Opportunity Construction Contract 
Specifications" set forth herein the goals and timetables for minority and female 
participation set out below. 

 
2. The goals and timetables for minority and female participation, expressed 
in percentage terms for the Design Build Contractor's aggregate workforce in each 
trade on all construction work in the covered area, are as follows: 
 
Timetables Goals for minority participation for each trade:  27%  
 



 

 

These goals are applicable to all of the contractor's construction work (whether or 
not it is Federal or federally-assisted) performed in the covered area. If the Design 
Build Contractor's performs construction work in a geographical area located 
outside of the covered area, it shall apply the goals established for such 
geographical area where the work is actually performed. With regard to this 
second area, the contractor also is subject to the goals for both its federally 
involved and non-federally involved construction. 
 
The Design Build Contractor's compliance with the Executive Order and the 
regulations in 41 CFR Part 60-4 shall be based on its implementation of the Equal 
Opportunity Clause, specific affirmative action obligations required by the 
specifications set forth in 41 CFR 60-4.3(a), and its efforts to meet the goals. The 
hours of minority and female employment and training must be substantially 
uniform throughout the length of the contract, and in each trade, and the 
contractor shall make a good faith effort to employ minorities and women evenly 
on each of its projects. The transfer of minority or female employees or trainees 
from Design Build Contractor's to Contractor or from project to project for the sole 
purpose of meeting the Design Build Contractor's goals shall be a violation of the 
contract, the Executive Order and the regulations in 41 CFR Part 60-4. 
Compliance with the goals will be measured against the total work hours 
performed. 
 
3. The Design Build Contractor's shall provide written notification to the 
Director of the Office of Federal Contract Compliance Programs (OFCCP) within 
10 working days of award of any construction subcontract in excess of $10,000 at 
any tier for construction work under the contract resulting from this solicitation. The 
notification shall list the name, address, and telephone number of the 
subcontractor; employer identification number of the subcontractor; estimated 
dollar amount of the subcontract; estimated starting and completion dates of the 
subcontract; and the geographical area in which the subcontract is to be 
performed. 
 
4. As used in this notice and in the contract resulting from this solicitation, the 
"covered area" is the State of Texas, Harris County and City of Houston. 

VI. e CONSERVATION REQUIREMENTS 

Consultant (Design Build Contractor) and subcontractor agree to comply with 
mandatory standards and policies relating to energy efficiency as contained in the 
state energy conservation plan issued in compliance with the Energy Policy and 
Conservation Act (42 U.S.C. 6201 et seq). 

VII. FEDERAL FAIR LABOR STANDARDS ACT 



 

 

Fair Labor Standards Act. The U.S. Department of Labor (DOL) Wage and 
Hour Division administers the Fair Labor Standards Act (FLSA). This act 
prescribes federal standards for basic minimum wage, overtime pay, record 
keeping, and child labor standards. 

 1. Contract Types — Per the Department of Labor, all employees 
of certain enterprises having workers engaged in interstate commerce; 
producing goods for interstate commerce; or handling, selling, or otherwise 
working on goods or materials that have beenmoved in or produced for 
such commerce by any person are covered by the FLSA. 

    2.  All consultants, sub-consultants, contractors, and 
subcontractors employed under this federally assisted project must comply 
with the FLSA. 

 3. Professional Services — 29 CFR § 213 exempts employees 
in a bona fide executive, administrative or professional capacity. Because 
professional firms employ individuals that are not covered by this 
exemption, the sponsor's agreement with a professional services firm must 
include the FLSA provision. 

VIII. OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970 

All contracts and subcontracts that result from this solicitation incorporate by 
reference the requirements of 29 CFR Part 1910 with the same force and effect as 
if given in full text. Consultant must provide a work environment that is free from 
recognized hazards that may cause death or serious physical harm to the 
employee. Consultant retains full responsibility to monitor its compliance and their 
subcontractor's compliance with the applicable requirements of the Occupational 
Safety and Health Act of 1970 (20 CFR Part 1910). Consultant must address any 
claims or disputes that pertain to a referenced requirement directly with the U.S. 
Department of Labor — Occupational Safety and Health Administration. 

IX. TRADE RESTRICTION CERTIFICATION 

Consultant by entering into the Agreement certifies that: 
a. is not owned or controlled by one or more citizens of a foreign 

country included in the list of countries that discriminate 
against U.S. firms as published by the Office of the United 
States Trade Representative (U.S.T.R.); 

b. has not knowingly entered into any contract or subcontract for this 
project with a person that is a citizen or national of a foreign 
country included on the list of countries that discriminate against 
U.S. firms as published by the U.S.T.R; and 

c. has not entered into any subcontract for any product to be used 
on the Federal on the project that is produced in a foreign country 
included on the list of countries that discriminate against U.S. 
firms published by the U.S.T.R. 



 

 

This certification concerns a matter within the jurisdiction of an agency of the 
United States of America and the making of a false, fictitious, or fraudulent 
certification may render the maker subject to prosecution under Title 18, United 
States Code, Section 1001. 
Consultant must provide immediate written notice to the City if the Contractor learns 
that its certification or that of a subcontractor was erroneous when submitted or 
has become erroneous by reason of changed circumstances. Consultant must 
require subcontractors provide immediate written notice to Consultant if at any time 
it learns that its certification was erroneous by reason of changed circumstances. 
Unless the restrictions of this clause are waived by the Secretary of Transportation 
in accordance with 49 CFR 30.17, no contract shall be awarded to Consultant or 
subcontractor: 

a. who is owned or controlled by one or more citizens or nationals of a foreign 
country included on the list of countries that discriminate against U.S. firms 
published by the U.S.T.R. or 

b. whose subcontractors are owned or controlled by one or more citizens or 
nationals of a foreign country on such U.S.T.R. list or 

c. who incorporates in the public works project any product of a foreign country 
on such U.S.T.R. list; 

Nothing contained in the foregoing shall be construed to require establishment 
of a system of records in order to render, in good faith, the certification required 
by this provision. The knowledge and information of a contractor is not required 
to exceed that which is normally possessed by a prudent person in the ordinary 
course of business dealings. 
Consultant agrees that it will incorporate this provision for certification without 
modification in in all lower tier subcontracts. Consultant may rely on the 
certification of a prospective subcontractor that it is not a firm from a foreign 
country included on the list of countries that discriminate against U.S. firms as 
published by U.S.T.R, unless Consultant has knowledge that the certification is 
erroneous. 
This certification is a material representation of fact upon which reliance was 
placed when making an award. If it is later determined that Consultant or 
subcontractor knowingly rendered an erroneous certification, the Federal 
Aviation Administration may direct through the City cancellation of the contract 
or subcontract for default at no cost to the City or the FAA. 

 

X. VETERAN'S PREFERENCE 

1. In the employment of labor (excluding executive, administrative, and 
supervisory positions), Consultant and all sub-tier contractors must give preference 
to covered veterans as defined within Title 49 United States Code Section 47112. 
Covered veterans include Vietnam-era veterans, Persian Gulf veterans, 



 

 

Afghanistan-Iraq war veterans, disabled veterans, and small business concerns 
(as defined by 15 U.S.C. 632) owned and controlled by disabled veterans. This 
preference only applies when there are covered veterans readily available and 
qualified to perform the work to which the employment relates. 

XI. SEISMIC SAFETY 

1. Consultant agrees to ensure that all work performed under this contract, 
including work performed by subcontractors, conforms to a building code standard 
that provides a level of seismic safety substantially equivalent to standards 
established by the National Earthquake Hazards Reduction Program (NEHRP). 
Local building codes that model their code after the current version of the 
International Building Code (IBC) meet the NEHRP equivalency level for seismic 
safety. At the conclusion of the design services, the Consultant agrees to furnish 
the City a "certification of compliance" that attests conformance of the building 
design and the construction specifications with the seismic standards of NEHRP 
or an equivalent building code. 

2. The Contractor agrees to ensure that all work performed under this contract, 
including work performed by subcontractors, conforms to a building code standard 
that provides a level of seismic safety substantially equivalent to standards 
established by the National Earthquake Hazards Reduction Program (NEHRP). 
Local building codes that model their code after the current version of the 
International Building Code (IBC) meet the NEHRP equivalency level for seismic 
safety. 

XII. TEXTING WHEN DRIVING 

In accordance with Executive Order 13513, "Federal Leadership on Reducing 
Text Messaging While Driving" (10/1/2009) and DOT Order 3902.10 "Text 
Messaging While Driving" (12/30/2009), the FAA encourages recipients of 
Federal grant funds to adopt and enforce safety policies that decrease crashes 
by distracted drivers, including policies to ban text messaging while driving when 
performing work related to a grant or sub-grant. 

 
In support of this initiative, City encourages Consultant to promote policies and 
initiatives for its employees and other work personnel that decrease crashes by 
distracted drivers, including policies that ban text messaging while driving motor 
vehicles while performing work activities associated with the project. Consultant 
must include the substance of this clause in all sub-tier contracts exceeding 
$3,500 and involve driving a motor vehicle in performance of work activities 
associated with the project. 

 



 

 

 
XIII. EQUAL OPPORTUNITY CLAUSE 

Any reference to "contractor" in this contract clause shall refer to and mean the 
Design Build Contractor. 

 
During the performance of this contract, the contractor agrees as follows:
  

 
a. The contractor will not discriminate against any employee or applicant for 

employment because of race, color, religion, sex, or national origin. The 
contractor will take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment without regard to their race, 
color, religion, sex, sexual orientation, gender identify or national origin. Such 
action shall include, but not be limited to the following: employment, upgrading, 
demotion, or transfer; recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. The contractor agrees to post in conspicuous 
places, available to employees and applicants for employment, notices to be 
provided setting forth the provisions of this nondiscrimination clause. 

b. The contractor will, in all solicitations or advertisements for employees placed 
by or on behalf of the contractor, state that all qualified applicants will receive 
considerations for employment without regard to race, color, religion, sex, or 
national origin. 

c. The contractor will send to each labor union or representative of workers with 
which he has a collective bargaining agreement or other contract or 
understanding, a notice to be provided advising the said labor union or workers' 
representatives of the contractor's commitments under this section, and shall 
post copies of the notice in conspicuous places available to employees and 
applicants for employment. 

d. Consultant will comply with all provisions of Executive Order 11246 of 
September 24, 1965, and of the rules, regulations, and relevant orders of the 
Secretary of Labor. 

e. The contractor will furnish all information and reports required by Executive Order 
11246 of September 24, 1965, and by rules, regulations, and orders of the 
Secretary of Labor, or pursuant thereto, and will permit access to his books, 
records, and accounts by the administering agency and the Secretary of Labor for 
purposes of investigation to ascertain compliance with such rules, regulations, and 
orders. 

f. In the event of the contractor's noncompliance with the nondiscrimination clauses 
of this contract or with any of the said rules, regulations, or orders, this contract 
may be canceled, terminated, or suspended in whole or in part and the contractor 
may be declared ineligible for further Government contracts or federally assisted 
construction contracts in accordance with procedures authorized in Executive 



 

 

Order 11246 of September 24, 1965, and such other sanctions may be imposed 
and remedies invoked as provided in Executive Order 11246 of September 24, 
1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise 
provided by law. 

g. The contractor will include the portion of the sentence immediately preceding 
paragraph (1) and the provisions of paragraphs (1) through (7) in every 
subcontract or purchase order unless exempted by rules, regulations, or orders 
of the Secretary of Labor issued pursuant to section 204 of Executive Order 
11246 of September 24, 1965, so that such provisions will be binding upon each 
subcontractor or vendor. The contractor will take such action with respect to any 
subcontract or purchase order as the administering agency may direct as a 
means of enforcing such provisions, including sanctions for noncompliance: 
Provided, however, That in the event a contractor becomes involved in, or is 
threatened with, litigation with a subcontractor or vendor as a result of such 
direction by the administering agency the contractor may request the United 
States to enter into such litigation to protect the interests of the United States. 

XIV. STANDARD FEDERAL EQUAL EMPLOYMENT 
OPPORTUNITY CONSTRUCTION 
CONTRACT SPECIFICATIONS 

Any reference to "contractor" in this contract clause shall refer to and mean the 
Design Build Contractor. 

1.  As used in these specifications: 
a. "Covered area" means the geographical area described in 
the solicitation from which this contract resulted; 

b. "Director" means Director, Office of Federal Contract 
Compliance Programs (OFCCP), U.S. Department of Labor, 
or any person to whom the Director delegates authority; 

c. "Employer identification number" means the Federal social 
security number used on the Employer's Quarterly Federal 
Tax Return, U.S. Treasury Department Form 941; 

2. "Minority" includes: 
a. Black (all) persons having origins in any of the Black African racial 

groups not of Hispanic origin); 
b. Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central 

or South American, or other Spanish culture or origin regardless 
of race); 

c. Asian and Pacific Islander (all persons having origins in any of 
the original peoples of the Far East, Southeast Asia, the Indian 
Subcontinent, or the Pacific Islands); and 



 

 

d. American Indian or Alaskan native (all persons having origins in 
any of the original peoples of North America and maintaining 
identifiable tribal affiliations through membership and 
participation or community identification). 

3.  Whenever Consultant, or any subcontractor at any tier, subcontracts a 
portion of the work involving any construction trade, it shall physically include 
in each subcontract in excess of $10,000 the provisions of these 
specifications and the Notice which contains the applicable goals for minority 
and female participation and which is set forth in the solicitations from which 
this contract resulted. 

4.  If Consultant is participating (pursuant to 41 CFR 60-4.5) in a Hometown 
Plan approved by the U.S. Department of Labor in the covered area either 
individually or through an association, its affirmative action obligations on all 
work in the Plan area (including goals and timetables) shall be in accordance 
with that Plan for those trades which have unions participating in the Plan. 
Contractors shall be able to demonstrate their participation in and 
compliance with the provisions of any such Hometown Plan. Each contractor 
or subcontractor participating in an approved plan is individually required to 
comply with its obligations under the EEO clause and to make a good faith 
effort to achieve each goal under the Plan in each trade in which it has 
employees. The overall good faith performance by other contractors or 
subcontractors toward a goal in an approved Plan does not excuse any 
covered contractor's or subcontractor's failure to take good faith efforts to 
achieve the Plan goals and timetables. 

5.  The contractor shall implement the specific affirmative action standards 
provided in paragraphs 7a through 7p of these specifications. The goals 
set forth in the solicitation from which this contract resulted are expressed 
as percentages of the total hours of employment and training of minority 
and female utilization the contractor should reasonably be able to achieve 
in each construction trade in which it has employees in the covered area. 
Covered construction contractors performing construction work in a 
geographical area where they do not have a Federal or federally assisted 
construction contract shall apply the minority and female goals established 
for the geographical area where the work is being performed. Goals are 
published periodically in the Federal Register in notice form, and such 
notices may be obtained from any Office of Federal Contract Compliance 
Programs office or from Federal procurement contracting officers. The 
contractor is expected to make substantially uniform progress in meeting 
its goals in each craft during the period specified. 

6.  Neither the provisions of any collective bargaining agreement nor the 
failure by a union with whom the contractor has a collective bargaining 
agreement to refer either minorities or women shall excuse the 
contractor's obligations under these specifications, Executive Order 11246 
or the regulations promulgated pursuant thereto. 



 

 

7.  In order for the non-working training hours of apprentices and trainees to 
be counted in meeting the goals, such apprentices and trainees shall be 
employed by the contractor during the training period and the contractor 
shall have made a commitment to employ the apprentices and trainees at 
the completion of their training, subject to the availability of employment 
opportunities. Trainees shall be trained pursuant to training programs 
approved by the U.S. Department of Labor. 

8.  The contractor shall take specific affirmative actions to ensure equal 
employment opportunity. The evaluation of the contractor's compliance 
with these specifications shall be based upon its effort to achieve maximum 
results from its actions. The contractor shall document these efforts fully 
and shall implement affirmative action steps at least as extensive as the 
following: 
a.  Ensure and maintain a working environment free of harassment, 
intimidation, and coercion at all sites, and in all facilities at which the 
contractor's employees are assigned to work. The contractor, where 
possible, will assign two or more women to each construction project. The 
contractor shall specifically ensure that all foremen, superintendents, and 
other onsite supervisory personnel are aware of and carry out the 
contractor's obligation to maintain such a working environment, with specific 
attention to minority or female individuals working at such sites or in such 
facilities. 
b.  Establish and maintain a current list of minority and female recruitment 
sources, provide written notification to minority and female recruitment 
sources and to community organizations when the contractor or its unions 
have employment opportunities available, and maintain a record of the 
organizations' responses. 
c.  Maintain a current file of the names, addresses, and telephone numbers 
of each minority and female off-the-street applicant and minority or female 
referral from a union, a recruitment source, or community organization and 
of what action was taken with respect to each such individual. If such 
individual was sent to the union hiring hall for referral and was not referred 
back to the contractor by the union or, if referred, not employed by the 
contractor, this shall be documented in the file with the reason therefore 
along with whatever additional actions the contractor may have taken. 
d.  Provide immediate written notification to the Director when the union 
or unions with which the contractor has a collective bargaining agreement 
has not referred to the contractor a minority person or female sent by the 
contractor, or when the contractor has other information that the union 
referral process has impeded the contractor's efforts to meet its 
obligations. 
e.  Develop on-the-job training opportunities and/or participate in training 
programs for the area which expressly include minorities and women, 
including upgrading programs and apprenticeship and trainee programs 



 

 

relevant to the contractor's employment needs, especially those programs 
funded or approved by the Department of Labor. The contractor shall 
provide notice of these programs to the sources compiled under 7b above. 
f.  Disseminate the contractor's EEO policy by providing notice of the 
policy to unions and training programs and requesting their cooperation in 
assisting the contractor in meeting its EEO obligations; by including it in 
any policy manual and collective bargaining agreement; by publicizing it in 
the company newspaper, annual report, etc.; by specific review of the 
policy with all management personnel and with all minority and female 
employees at least once a year; and by posting the company EEO policy 
on bulletin boards accessible to all employees at each location where 
construction work is performed. 
g.  Review, at least annually, the company's EEO policy and affirmative 
action obligations under these specifications with all employees having 
any responsibility for hiring, assignment, layoff, termination, or other 
employment decisions including specific review of these items with onsite 
supervisory personnel such a superintendents, general foremen, etc., 
prior to the initiation of construction work at any job site. A written record 
shall be made and maintained identifying the time and place of these 
meetings, persons attending, subject matter discussed, and disposition of 
the subject matter. 
h.  Disseminate the contractor's EEO policy externally by including it in any 
advertising in the news media, specifically including minority and female 
news media, and providing written notification to and discussing the 
contractor's EEO policy with other contractors and subcontractors with 
whom the contractor does or anticipates doing business. 
i.  Direct its recruitment efforts, both oral and written, to minority, female, 
and community organizations, to schools with minority and female 
students; and to minority and female recruitment and training organizations 
serving the contractor's recruitment area and employment needs. Not later 
than one month prior to the date for the acceptance of applications for 
apprenticeship or other training by any recruitment source, the contractor 
shall send written notification to organizations, such as the above, 
describing the openings, screening procedures, and tests to be used in the 
selection process. 
j.  Encourage present minority and female employees to recruit other 
minority persons and women and, where reasonable, provide after school, 
summer, and vacation employment to minority and female youth both on 
the site and in other areas of a contractor's workforce. 
k.  Validate all tests and other selection requirements where there is an 
obligation to do so under 41 CFR Part 60-3. 
l.  Conduct, at least annually, an inventory and evaluation at least of all 
minority and female personnel, for promotional opportunities and 



 

 

encourage these employees to seek or to prepare for, through appropriate 
training, etc., such opportunities. 
m.  Ensure that seniority practices, job classifications, work assignments, 
and other personnel practices do not have a discriminatory effect by 
continually monitoring all personnel and employment related activities to 
ensure that the EEO policy and the contractor's obligations under these 
specifications are being carried out. 
n.  Ensure that all facilities and company activities are non-segregated 
except that separate or single user toilet and necessary changing facilities 
shall be provided to assure privacy between the sexes. 
o.  Document and maintain a record of all solicitations of offers for 
subcontracts from minority and female construction contractors and 
suppliers, including circulation of solicitations to minority and female 
contractor associations and other business associations. 
p.  Conduct a review, at least annually, of all supervisor's adherence to 
and performance under the contractor's EEO policies and affirmative action 
obligations. 

9. Contractors are encouraged to participate in voluntary associations, which 
assist in fulfilling one or more of their affirmative action obligations (7a through 
7p). The efforts of a contractor association, joint contractor union, contractor 
community, or other similar groups of which the contractor is a member and 
participant, may be asserted as fulfilling any one or more of its obligations 
under 7a through 7p of these specifications provided that the contractor 
actively participates in the group, makes every effort to assure that the group 
has a positive impact on the employment of minorities and women in the 
industry, ensures that the concrete benefits of the program are reflected in 
the contractor's minority and female workforce participation, makes a good 
faith effort to meet its individual goals and timetables, and can provide access 
to documentation which demonstrates the effectiveness of actions taken on 
behalf of the contractor. The obligation to comply, however, is the contractor's 
and failure of such a group to fulfill an obligation shall not be a defense for the 
contractor's noncompliance. 

10. A single goal for minorities and a separate single goal for women have been 
established. The contractor, however, is required to provide equal 
employment opportunity and to take affirmative action for all minority 
groups, both male and female, and all women, both minority and non-
minority. Consequently, if the particular group is employed in a 
substantially disparate manner (for example, even though the contractor 
has achieved its goals for women generally,) the contractor may be in 
violation of the Executive Order if a specific minority group of women is 
underutilized. 

11. The contractor shall not use the goals and timetables or affirmative action 
standards to discriminate against any person because of race, color, 
religion, sex, or national origin. 



 

 

12. The contractor shall not enter into any subcontract with any 
person or firm debarred from Government contracts pursuant to 
Executive Order 11246. 
13. The contractor shall carry out such sanctions and penalties for violation of 
these specifications and of the Equal Opportunity Clause, including suspension, 
termination, and cancellation of existing subcontracts as may be imposed or 
ordered pursuant to Executive Order 11246, as amended, and its implementing 
regulations, by the Office of Federal Contract Compliance Programs. Any 
contractor who fails to carry out such sanctions and penalties shall be in violation 
of these specifications and Executive Order 11246, as amended. 
14. The contractor, in fulfilling its obligations under these specifications, shall 
implement specific affirmative action steps, at least as extensive as those 
standards prescribed in paragraph 7 of these specifications, so as to achieve 
maximum results from its efforts to ensure equal employment opportunity. If the 
contractor fails to comply with the requirements of the Executive Order, the 
implementing regulations, or these specifications, the Director shall proceed in 
accordance with 41 CFR 60-4.8. 
15. The contractor shall designate a responsible official to monitor all 
employment related activity to ensure that the company EEO policy is being carried 
out, to submit reports relating to the provisions hereof as may be required by the 
Government, and to keep records. Records shall at least include for each employee, 
the name, address, telephone number, construction trade, union affiliation if any, 
employee identification number when assigned, social security number, race, sex, 
status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates of changes in 
status, hours worked per week in the indicated trade, rate of pay, and locations at 
which the work was performed. Records shall be maintained in an easily 
understandable and retrievable form; however, to the degree that existing records 
satisfy this requirement, contractors shall not be required to maintain separate 
records. 
16.  Nothing herein provided shall be construed as a limitation upon the 
application of other laws which establish different standards of compliance or 
upon the application of requirements for the hiring of local or other area residents 
(e.g., those under the Public Works Employment Act of 1977 and the Community 
Development Block Grant Program). 
 

XV. PROHIBITION of SEGREGATED FACILITIES 

1. Consultant agrees that it does not and will not maintain or provide for its 
employees any segregated facilities at any of its establishments, and that it does 
not and will not permit its employees to perform their services at any location under 
its control where segregated facilities are maintained. Consultant agrees that a 
breach of this clause is a violation of the Equal Opportunity clause in this contract. 



 

 

2. "Segregated facilities," as used in this clause, means any waiting rooms, work 
areas, rest rooms and wash rooms, restaurants and other eating areas, time 
clocks, locker rooms and other storage or dressing areas, parking lots, drinking 
fountains, recreation or entertainment areas, transportation, and housing facilities 
provided for employees, that are segregated by explicit directive or are in fact 
segregated on the basis of race, color, religion, sex, or national origin because of 
written or oral policies or employee custom. The term does not include separate 
or single-user rest rooms or necessary dressing or sleeping areas provided to 
assure privacy between the sexes. 
3. Consultant shall include this clause in every subcontract and purchase 
order that is subject to the Equal Opportunity clause of this contract. 

XVI. TERMINATION FOR CONVENIENCE 

1. The City may, by written notice to the Consultant, terminate this 
Agreement for its convenience and without cause or default on the part of 
Consultant. Upon receipt of the notice of termination, except as explicitly 
directed by the City, the Contractor must immediately discontinue all services 
affected. Upon termination of the Agreement, the Consultant must deliver to 
the City all data, surveys, models, drawings, specifications, reports, maps, 
photographs, estimates, summaries, and other documents and materials 
prepared by the Engineer under this contract, whether complete or partially 
complete. City agrees to make just and equitable compensation to the 
Consultant for satisfactory work completed up through the date the Consultant 
receives the termination notice. Compensation will not include anticipated profit 
on non-performed services. 
2. City further agrees to hold Consultant harmless for errors or omissions 
in documents that are incomplete as a result of the termination action under 
this clause. 
 

XVII. TERMINATION FOR DEFAULT 

1. Either party may terminate this Agreement for cause if the other party fails 
to fulfill its obligations that are essential to the completion of the work per the terms 
and conditions of the Agreement. The party initiating the termination action must 
allow the breaching party an opportunity to dispute or cure the breach. 
The terminating party must provide the breaching party [7] days advance written 
notice of its intent to terminate the Agreement. The notice must specify the nature 
and extent of the breach, the conditions necessary to cure the breach, and the 
effective date of the termination action. The rights and remedies in this clause are 
in addition to any other rights and remedies provided by law or under this agreement. 
a) Termination by City: The City may terminate this Agreement in whole or in 

part, for the failure of the Consultant to: 
a. Perform the services within the time specified in this contract or 

by City approved extension; 



 

 

b. Make adequate progress so as to endanger satisfactory 
performance of the Project; 

c. Fulfill the obligations of the Agreement that are essential to the 
completion of the Project. Upon receipt of the notice of termination, 
the Consultant must immediately discontinue all services affected 
unless the notice directs otherwise. Upon termination of the 
Agreement, the Consultant must deliver to the City all data, surveys, 
models, drawings, specifications, reports, maps, photographs, 
estimates, summaries, and other documents and materials 
prepared by the Engineer under this contract, whether complete or 
partially complete. 

City agrees to make just and equitable compensation to the Consultant for 
satisfactory work completed up through the date the Consultant receives the 
termination notice. Compensation will not include anticipated profit on non-
performed services. 
City further agrees to hold Consultant harmless for errors or omissions in 
documents that are incomplete as a result of the termination action under this 
clause. 
If, after finalization of the termination action, the City determines the Consultant 
was not in default of the Agreement, the rights and obligations of the parties 
shall be the same as if the City issued the termination for the convenience of 
the City. 

b) Termination by Consultant: The Consultant may terminate this Agreement in 
whole or in part, if the City: 
1. Defaults on its obligations under this Agreement; 
2. Fails to make payment to the Consultant in accordance with the terms of 
this Agreement;  
3. Suspends the Project for more than [180] days due to reasons beyond the 
control of the Consultant. Upon receipt of a notice of termination from the 
Consultant, City agrees to cooperate with Consultant for the purpose of 
terminating the agreement or portion thereof, by mutual consent. If City and 
Consultant cannot reach mutual agreement on the termination settlement, the 
Consultant may, without prejudice to any rights and remedies it may have, 
proceed with terminating all or parts of this Agreement based upon the City's 
breach of the contract. 
 
In the event of termination due to City breach, the Engineer is entitled to invoice 
City and to receive full payment for all services performed or furnished in 
accordance with this Agreement and all justified reimbursable expenses 
incurred by the Consultant through the effective date of termination action. City 
agrees to hold Consultant harmless for errors or omissions in documents 
that are incomplete as a result of the termination action under this clause. 

XVIII. CERTIFICATION OF CONSULTANT REGARDING     

DEBARMENT 



 

 

By entering into this Agreement contractor certifies that neither it nor its principals 
are presently debarred or suspended by any Federal department or agency from 
participation in this transaction. 

XIX. CERTIFICATION OF LOWER TIER CONTRACTORS REGARDING 

DEBARMENT 

Consultant, by administering each lower tier subcontract that exceeds $25,000 
as a "covered transaction", shall verify each lower tier participant of a "covered 
transaction" under the project is not presently debarred or otherwise disqualified 
from participation in this federally assisted project. Consultant will accomplish 
this by: 

1. Checking the System for Award Management at website: 
http://www.sam.gov  
2. Collecting a certification statement similar to the Certificate Regarding 
Debarment and Suspension (Bidder or Offeror), above. 
3. Inserting a clause or condition in the covered transaction with the lower 
tier contract 

If the FAA later determines that a lower tier participant failed to disclose to a 
higher tier participant that it was excluded or disqualified at the time it entered 
the covered transaction, the FAA may pursue any available remedies, including 
suspension and debarment of the non-compliant participant 

XX. CONTRACT WORKHOURS AND SAFETY STANDARDS ACT 
REQUIREMENTS 

Any reference to "contractor" in this contract clause shall refer to and mean the Design 
Build Contractor. 

 
1. Overtime Requirements. 
No contractor or subcontractor contracting for any part of the contract work which 
may require or involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic, including watchmen and guards, in any 
workweek in which he or she is employed on such work to work in excess of forty 
hours in such workweek unless such laborer or mechanic receives compensation 
at a rate not less than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 
 
2. Violation; Liability for Unpaid Wages; Liquidated Damages. 
In the event of any violation of the clause set forth in paragraph (1) of this clause, 
the contractor and any subcontractor responsible therefor shall be liable for the 
unpaid wages. In addition, such contractor and subcontractor shall be liable to the 



 

 

United States (in the case of work done under contract for the District of Columbia 
or a territory, to such District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause 
set forth in paragraph (1) of this clause, in the sum of $10 for each calendar day 
on which such individual was required or permitted to work in excess of the 
standard workweek of forty hours without payment of the overtime wages 
required by the clause set forth in paragraph (1) of this clause. 
 
3. Withholding for Unpaid Wages and Liquidated Damages. 
The Federal Aviation Administration (FAA) or the City shall upon its own action 
or upon written request of an authorized representative of the Department of 
Labor withhold or cause to be withheld, from any moneys payable on account of 
work performed by the contractor or subcontractor under any such contract or 
any other Federal contract with the same prime contractor, or any other 
Federally-assisted contract subject to the Contract Work Hours and Safety 
Standards Act, which is held by the same prime contractor, such sums as may 
be determined to be necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as provided in the 
clause set forth in paragraph 2 of this clause. 
4.  Subcontractors. 
The contractor or subcontractor shall insert in any subcontracts the clauses set 
forth in paragraphs (1) through (4) and also a clause requiring the subcontractor 
to include these clauses in any lower tier subcontracts. The prime contractor shall 
be responsible for compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs (1) through (4) of this clause.   

XXI. CERTIFICATION REGARDING LOBBYING  

Consultant certifies by signing this Agreement, to the best of his or her knowledge 
and belief, that: 
(1) No Federal appropriated funds have been paid or will be paid, by or on 

behalf of Consultant, to any person for influencing or attempting to 
influence an officer or employee of an agency, a Member of Congress, 
an officer or employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal contract, the 
making of any Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, 
renewal, amendment, or modification of any Federal contract, grant, 
loan, or cooperative agreement. 

(2) If any funds other than Federal appropriated funds have been paid or will 
be paid to any person for influencing or attempting to influence an officer 
or employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in 



 

 

connection with this Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete and submit Standard Form-
LLL, "Disclosure Form to Report Lobbying," in accordance with its 
instructions. 

(3) The undersigned shall require that the language of this certification be 
included in the award documents for all sub-awards at all tiers (including 
subcontracts, sub-grants, and contracts under grants, loans, and 
cooperative agreements) and that all sub-recipients shall certify and 
disclose accordingly. 

This certification is a material representation of fact upon which reliance was 
placed when this transaction was made or entered into. Submission of this 
certification is a prerequisite for making or entering into this transaction imposed 
by section 1352, title 31, U.S. Code. Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

XXII. BREACH OF CONTRACT TERMS  

 

Any violation or breach of terms of this contract on the part of the Consultant or 
its subcontractors may result in the suspension or termination of this contract or 
such other action that may be necessary to enforce the rights of the parties of 
this agreement. 

 
City will provide Consultant written notice that describes the nature of the breach 
and corrective actions the Consultant must undertake in order to avoid 
termination of the contract. City reserves the right to withhold payments to 
Consultant until such time the Consultant corrects the breach or the City elects 
to terminate the contract. The City's notice will identify a specific date by which 
the Consultant must correct the breach. City may proceed with termination of the 
contract if the Consultant r fails to correct the breach by deadline indicated in the 
City's notice. 
 
The duties and obligations imposed by the Agreement and the rights and 
remedies available thereunder are in addition to, and not a limitation of, any 
duties, obligations, rights and remedies otherwise imposed or available by law. 

XXIII. CLEAN AIR AND WATER POLLUTION 

CONTROL 



 

 

Consultant agrees to comply with all applicable standards, orders, and 
regulations issued pursuant to the Clean Air Act (42 U.S.C. § 740-7671q) and the 
Federal Water Pollution Control Act as amended (33 U.S.C. § 1251-1387). 
Consultant agrees to report any violation to the City immediately upon discovery. 
The City assumes responsibility for notifying the Environmental Protection 
Agency (EPA) and the Federal Aviation Administration. Consultant must include 
this requirement in all subcontracts that exceeds $150,000. 
 

XXIV. PROCUREMENT OF RECOVERED MATERIALS 
Contractor and subcontractor agree to comply with Section 6002 of the Solid 
Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act, and the regulatory provisions of 40 CFR Part 247.  In the performance of this 
contract and to the extent practicable, the Contractor and subcontractors are to 
use of products containing the highest percentage of recovered materials for 
items designated by the Environmental Protection Agency (EPA) under 40 CFR 
Part 247 whenever: 

a. The contract requires procurement of $10,000 or more of a 
designated item during the fiscal year; or, 

b. The contractor has procured $10,000 or more of a designated 
item using Federal funding during the previous fiscal year. 

The list of EPA-designated items is available at 
www.epa.gov/epawaste/conserve/tools/cpg/products/. 

 
XXV. DISADVANTAGED BUSINESS ENTERPRISE 

1. Contract Assurance §26.13 (b) The contractor, sub recipient or subcontractor 
shall not discriminate on the basis of race, color, national origin, or sex in the 
performance of this contract. The contractor shall carry out applicable 
requirements of 49 CFR part 26 in the award and administration of DOT-assisted 
contracts. Failure by the contractor to carry out these requirements is a material 
breach of this contract, which may result in the termination of this contract or such 
other remedy as the City, deems appropriate, which may include, but is not limited 
to:  
 

a. Withholding monthly progress payments;  
b. Assessing sanctions;  
c. Liquidated damages; and/or  
d. Disqualifying the contractor from future bidding as non-

responsible. 
 
2. Prompt Payment (§26.29) 

http://www.epa.gov/epawaste/conserve/tools/cpg/products/


 

 

Contractor is required to pay all subcontractors for satisfactory performance of their 
contracts no later than 10 days after the Contractor has received a partial payment. 
The City must ensure prompt and full payment of retainage from Contractor to the 
subcontractor within 10 days after the subcontractor’s work is satisfactorily 
completed. A subcontractor’s work is satisfactorily completed when all the tasks 
called for in the subcontract have been accomplished and documented as required 
by the City. When the City has made an incremental acceptance of a portion of a 
prime contract, the work of a subcontractor covered by that acceptance is deemed 
to be satisfactorily completed. Any delay or postponement  of payment from the 
above reference time frame may occur only for good cause and following written 
approval of the City. 
 

XXI 
                                   COPELAND "ANTI-KICKBACK" ACT 
1. Contractor must comply with the requirements of the Copeland "Anti-
Kickback" Act (18 USC 874 and 40 USC 3145), as supplemented by Department 
of Labor regulation 29 CFR part 3. Contractor and subcontractors are prohibited 
from inducing, by any means, any person employed on the project to give up any 
part of the compensation to which the employee is entitled. The Contractor and 
each Subcontractor must submit to the City, a weekly statement on the wages 
paid to each employee performing on covered work during the prior week. The 
City must report any violations of the Act to the Federal Aviation Administration. 
 

XXII 
DAVIS-BACON REQUIREMENTS 

1. Minimum Wages. 
a. All laborers and mechanics employed or working upon the site of the 
work will be paid unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account (except such 
payroll deductions as are permitted by the Secretary of Labor under the 
Copeland Act (29 CFR Part 3)), the full amount of wages and bona fide 
fringe benefits (or cash equivalent thereof) due at time of payment 
computed at rates not less than those contained in the wage determination 
of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist 
between the Contractor and such laborers and mechanics. 
 
b. Contributions made or costs reasonably anticipated for bona fide 

fringe benefits under section 1(b)(2) of the Davis-Bacon Act on 
behalf of laborers or mechanics are considered wages paid to such 
laborers or mechanics, subject to the provisions of paragraph (1)(iv) 
of this section; also, regular contributions made or costs incurred for 
more than a weekly period (but not less often than quarterly) under 



 

 

plans, funds, or programs which cover the particular weekly period, 
are deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics shall be paid the 
appropriate wage rate and fringe benefits on the wage determination 
for the classification of work actually performed, without regard to 
skill, except as provided in 29 CFR Part 5.5(a)(4). Laborers or 
mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time 
actually worked therein: Provided that the employer's payroll records 
accurately set forth the time spent in each classification in which 
work is performed. The wage determination (including any additional 
classification and wage rates conformed under (1)(ii) of this section) 
and the Davis-Bacon poster (WH-1321) shall be posted at all times 
by the Contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can easily be seen by the 
workers. 

c.  The contracting officer shall require that any class of laborers 
or mechanics, including helpers, which is not listed in the wage 
determination and which is to be employed under the contract 
shall be classified in conformance with the wage determination. 
The contracting officer shall approve an additional classification 
and wage rate and fringe benefits therefore only when the 
following criteria have been met: 

i. The work to be performed by the classification requested is 
not performed by a classification in the wage 
determination; 

ii. The classification is utilized in the area by the construction 
industry; and 

iii. The proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination. 
 

d. If the Contractor and the laborers and mechanics to be employed in the 
classification (if known), or their representatives, and the contracting officer 
agree on the classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action taken shall be 
sent by the contracting officer to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized representative, 
will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the contracting officer or will notify 
the contracting officer within the 30-day period that additional time is 
necessary. 

e. In the event the Contractor, the laborers, or mechanics to be 
employed in the classification, or their representatives, and the 
contracting officer do not agree on the proposed classification 



 

 

and wage rate (including the amount designated for fringe 
benefits where appropriate), the contracting officer shall refer 
the questions, including the views of all interested parties and 
the recommendation of the contracting officer, to the 
Administrator for determination. The Administrator, or an 
authorized representative, will issue a determination within 30 
days of receipt and so advise the contracting officer or will notify 
the contracting officer within the 30-day period that additional 
time is necessary. 

f. The wage rate (including fringe benefits where appropriate) 
determined pursuant to subparagraphs (1)(ii) (B) or (C) of this 
paragraph, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work is 
performed in the classification. 

g. Whenever the minimum wage rate prescribed in the contract for a 
class of laborers or mechanics includes a fringe benefit which is not 
expressed as an hourly rate, the contractor shall either pay the 
benefit as stated in the wage determination or shall pay another 
bona fide fringe benefit or an hourly cash equivalent thereof. 

 
h.If the Contractor does not make payments to a trustee or other third person, 
the Contractor may consider as part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona fide fringe benefits 
under a plan or program: Provided that the Secretary of Labor has found, upon 
the written request of the Contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may require the Contractor to 
set aside in a separate account assets for the meeting of obligations under the 
plan or program.2. Withholding. 

a. The Federal Aviation Administration or the sponsor shall upon its 
own action or upon written request of an authorized representative 
of the Department of Labor withhold or cause to be withheld from 
the Contractor under this contract or any other Federal contract 
with the same prime contractor, or any other federally-assisted 
contract subject to Davis-Bacon prevailing wage requirements, 
which is held by the same prime contractor, so much of the accrued 
payments or advances as may be considered necessary to pay 
laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the Contractor or any subcontractor the full 
amount of wages required by the contract. In the event of failure to 
pay any laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of work, all or part of the 
wages required by the contract, the Federal Aviation 
Administration may, after written notice to the Contractor, Sponsor, 
Applicant, or the City, take such action as may be necessary to 
cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 

3. Payrolls and Basic Records. 



 

 

a.  Payrolls and basic records relating thereto shall be maintained by 
the Contractor during the course of the work and preserved for a 
period of three years thereafter for all laborers and mechanics 
working at the site of the work. Such records shall contain the 
name, address, and social security number of each such worker; 
his or her correct classification; hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide 
fringe benefits or cash equivalents thereof of the types described 
in 1(b)(2)(B) of the Davis-Bacon Act); daily and weekly number of 
hours worked; deductions made; and actual wages paid. 
Whenever the Secretary of Labor has found under 29 CFR 
5.5(a)(1)(iv) that the wages of any laborer or mechanic include the 
amount of any costs reasonably anticipated in providing benefits 
under a plan or program described in section 1(b)(2)(B) of the 
Davis-Bacon Act, the Contractor shall maintain records that show 
that the commitment to provide such benefits is enforceable, that 
the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or 
mechanics affected, and that show the costs anticipated or the 
actual costs incurred in providing such benefits. Contractors 
employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship 
programs and certification of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates 
prescribed in the applicable programs. 

 
b.  The Contractor shall submit weekly for each week in which any 

contract work is performed a copy of all payrolls to the Federal 
Aviation Administration if the agency is a party to the contract, but 
if the agency is not such a party, the Contractor will submit the 
payrolls to the applicant, Sponsor, or the City, as the case may 
be, for transmission to the Federal Aviation Administration. The 
payrolls submitted shall set out accurately and completely all of 
the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home 
addresses shall not be included on weekly transmittals. Instead 
the payrolls shall only need to include an individually identifying 
number for each employee (e.g. the last four digits of the 
employee's social security number). The required weekly payroll 
information may be submitted in any form desired. Optional Form 
WH-347 is available for this purpose from the Wage and Hour 
Division Web site at www.dol.gov/whd/forms/wh3471nstr.htm or 
its successor site. The prime contractor is responsible for the 
submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social 
security number and current address of each covered worker and 
shall provide them upon request to the Federal Aviation 

http://www.dol.gov/whd/forms/wh3471nstr.htm


 

 

Administration if the agency is a party to the contract, but if the 
agency is not such a party, the Contractor will submit them to the 
applicant, sponsor, or the City, as the case may be, for 
transmission to the Federal Aviation Administration, the 
Contractor, or the Wage and Hour Division of the Department of 
Labor for purposes of an investigation or audit of compliance with 
prevailing wage requirements. It is not a violation of this section 
for a prime contractor to require a subcontractor to provide 
addresses and social security numbers to the prime contractor for 
its own records, without weekly submission to the sponsoring 
government agency (or the applicant, Sponsor, or the City). 

 
c. Each payroll submitted shall be accompanied by a 
"Statement of Compliance," signed by the Contractor or 
subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall 
certify the following: 

d. The payroll for the payroll period contains the information required 
to be provided under 29 CFR § 5.5(a)(3)(ii), the appropriate 
information is being maintained under 29 CFR § 5.5 (a)(3)(i), and 
that such information is correct and complete; 

e.  Each laborer and mechanic (including each helper, apprentice, 
and trainee) employed on the contract during the payroll period has 
been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations 29 CFR Part 3; 

f.  Each laborer or mechanic has been paid not less than the 
applicable wage rates and fringe benefits or cash equivalents 
for the classification of work performed, as specified in the 
applicable wage determination incorporated into the contract. 

g. The weekly submission of a properly executed certification 
set forth on the reverse side of Optional Form WH-347 shall satisfy 
the requirement for submission of the "Statement of Compliance" 
required by paragraph (3)(ii)(B) of this section. 

 
h. The falsification of any of the above certifications may subject the 

Contractor or subcontractor to civil or criminal prosecution under 
Section 1001 of Title 18 and Section 231 of Title 31 of the United 
States Code. 

i. The Contractor or subcontractor shall make the records required 
under paragraph (3)(i) of this section available for inspection, 
copying, or transcription by authorized representatives of the 
sponsor, the Federal Aviation Administration, or the Department 
of Labor and shall permit such representatives to interview 
employees during working hours on the job. If the Contractor or 



 

 

subcontractor fails to submit the required records or to make them 
available, the Federal agency may, after written notice to the 
Contractor, Sponsor, applicant, or the City, take such action as 
may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds. Furthermore, failure to 
submit the required records upon request or to make such records 
available may be grounds for debarment action pursuant to 29 
CFR 5.12. 

4. Apprentices and Trainees. 
a. Apprentices. Apprentices will be permitted to work at less than the 

predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Bureau of 
Apprenticeship and Training, or with a State Apprenticeship Agency 
recognized by the Bureau, or if a person is employed in his or her 
first 90 days of probationary employment as an apprentice in such 
an apprenticeship program, who is not individually registered in the 
program, but who has been certified by the Bureau of 
Apprenticeship and Training or a State Apprenticeship Agency 
(where appropriate) to be eligible for probationary employment as 
an apprentice. The allowable ratio of apprentices to journeymen on 
the job site in any craft classification shall not be greater than the 
ratio permitted to the contractor as to the entire work force under the 
registered program. Any worker listed on a payroll at an apprentice 
wage rate, who is not registered or otherwise employed as stated 
above, shall be paid not less than the applicable wage rate on the 
wage determination for the classification of work actually performed. 
In addition, any apprentice performing work on the job site in excess 
of the ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination for the 
work actually performed. Where a contractor is performing 
construction on a project in a locality other than that in which its 
program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the 
Contractor's or subcontractor's registered program shall be 
observed. Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly rate 
specified in the applicable wage determination. Apprentices shall be 
paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of 
fringe benefits listed on the wage determination for the applicable 
classification. If the Administrator determines that a different practice 
prevails for the applicable apprentice classification, fringes shall be 
paid in accordance with that determination. In the event the Bureau 
of Apprenticeship and Training, or a State Apprenticeship Agency 
recognized by the Bureau, withdraws approval of an apprenticeship 
program, the Contractor will no longer be permitted to utilize 
apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved. 

b. Trainees. Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the work 



 

 

performed unless they are employed pursuant to and individually 
registered in a program which has received prior approval, 
evidenced by formal certification by the U.S. Department of Labor, 
Employment and Training Administration. The ratio of trainees to 
journeymen on the job site shall not be greater than permitted under 
the plan approved by the Employment and Training Administration. 
Every trainee must be paid at not less than the rate specified in the 
approved program for the trainee's level of progress, expressed as 
a percentage of the journeyman hourly rate specified in the 
applicable wage determination. Trainees shall be paid fringe 
benefits in accordance with the provisions of the trainee program. 
If the trainee program does not mention fringe benefits, trainees 
shall be paid the full amount of fringe benefits listed on the wage 
determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program 
associated with the corresponding journeyman wage rate on the 
wage determination that provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate 
that is not registered and participating in a training plan approved 
by the Employment and Training Administration shall be paid not 
less than the applicable wage rate on the wage determination for 
the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted 
under the registered program shall be paid not less than the 
applicable wage rate on the wage determination for the work 
actually performed. In the event the Employment and Training 
Administration withdraws approval of a training program, the 
Contractor will no longer be permitted to utilize trainees at less than 
the applicable predetermined rate for the work performed until an 
acceptable program is approved. 

c. Equal Employment Opportunity. The utilization of apprentices, 
trainees, and journeymen under this part shall be in conformity with 
the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR Part 30. 

d.  Compliance with Copeland Act Requirements. The Contractor 
shall comply with the requirements of 29 CFR Part 3, which are 
incorporated by reference in this contract. 

e.  Subcontracts. The Contractor or subcontractor shall insert in any 
subcontracts the clauses contained in 29 CFR Part 5.5(a)(1) 
through (10) and such other clauses as the Federal Aviation 
Administration may by appropriate instructions require, and also a 
clause requiring the subcontractors to include these clauses in any 
lower tier subcontracts. The prime contractor shall be responsible 
for the compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in 29 CFR Part 5.5. 

 
f.  Contract Termination: Debarment. A breach of the contract clauses 

in paragraph 1 through 10 of this section may be grounds for 
termination of the contract, and for debarment 13.10.8. 
Compliance with Davis-Bacon and Related Act Requirements. 
All rulings and interpretations of the Davis-Bacon and Related 



 

 

Acts contained in 29 CFR Parts 1, 3, and 5 are herein 
incorporated by reference in this contract. 

g.  Disputes Concerning Labor Standards. Disputes arising out of 
the labor standards provisions of this contract shall not be 
subject to the general disputes clause of this contract. Such 
disputes shall be resolved in accordance with the procedures 
of the Department of Labor set forth in 29 CFR Parts 5, 6, and 
7. Disputes within the meaning of this clause include disputes 
between the Contractor (or any of its subcontractors) and the 
contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

5. Certification of Eligibility. 
a. By entering into this contract, the Contractor certifies that neither it 

(nor he or she) nor any person or firm who has an interest in the 
Contractor's firm is a person or firm ineligible to be awarded 
Government contracts by virtue of section 3(a) of the Davis-Bacon 
Act or 29 CFR 5.12(a)(1). 

b. No part of this contract shall be subcontracted to any person or firm 
ineligible for award of a Government contract by virtue of section 
3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

c. The penalty for making false statements is prescribed in the U.S. 
Criminal Code, 18 USC 1001.as a contractor and a subcontractor 
as provided in 29 CFR 5.12. 

 
XXIII 

CERTIFICATION OF DESIGN BUILD CONTRACTOR REGARDING TAX 
DELINQUENCY AND FELONY CONVICTIONS. 

The Design Build Contractor agrees that it will incorporate this provision for 
certification in all lower tier subcontracts. 

The applicant represents that it is not a corporation that has any unpaid Federal 
tax liability that has been assessed, for which all judicial and administrative 
remedies have been exhausted or have lapsed, and that is not being paid in 
a timely manner pursuant to an agreement with the authority responsible for 
collecting the tax liability. 

The applicant represents that it is not a corporation that was convicted of a 
criminal violation under any Federal law within the preceding 24 months. 

 
XXIV 



 

 

TERMINATION FOR CONVENIENCE (CONSTRUCTION & EQUIPMENT 
CONTRACTS). 

 13.24.1 The City may terminate this contract in whole or in part at any time by 
providing written notice to the Contractor. Such action may be without cause and 
without prejudice to any other right or remedy of the City. Upon receipt of a 
written notice of termination, except as explicitly directed by the City, the 
Contractor shall immediately proceed with the following obligations regardless of 
any delay in determining or adjusting amounts due under this clause: 

 13.24.1.1 Contractor must immediately discontinue work as specified in 
the written notice. 
 13.24.1.2 Terminate all subcontracts to the extent they relate to the 
work terminated under the notice. 
 13.24.1.3 Discontinue orders for materials and services except as 
directed by the written notice. 
 13.24.1.4 Deliver to the City all fabricated and partially fabricated parts, 
completed and 

partially completed work, supplies, equipment and materials 
acquired prior to termination of the work, and as directed in the 
written notice. 

 13.24.1.5 Complete performance of the work not terminated by the 
notice. 
 13.24.1.6 Take action as directed by the City to protect and preserve 
property and work related to this contract that City will take possession. 

 13.24.2 City agrees to pay Contractor for: 

 13.24.2.1 completed and acceptable work executed in accordance with 
the contract documents prior to the effective date of termination; 

 13.24.2.2 documented expenses sustained prior to the effective date of 
termination in performing work and furnishing labor, materials, or 
equipment as required by the contract documents in connection with 
uncompleted work; 

 13.24.2.3 reasonable and substantiated claims, costs, and damages 
incurred in settlement of terminated contracts with Subcontractors and 
Suppliers; and 

 13.24.2.4 reasonable and substantiated expenses to the Contractor 
directly attributable to City's termination action. 

 13.24.3 City will not pay Contractor for loss of anticipated profits or 
revenue or other 

economic loss arising out of or resulting from the City's termination action. 

 13.24.4 The rights and remedies this clause provides are in addition to 
any other rights and remedies provided by law or under this contract. 

 



 

 

CERTIFICATION OF DESIGN BUILD CONTRACTOR REGARDING 
DEBARMENT 

By submitting a bid/proposal under this solicitation, the Design Build Contractor 
certified that neither it nor its principals are presently debarred or suspended by 
any Federal department or agency from participation in this transaction. 
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Exhibit K 

Intellectual Property Confidentially Agreement 
 
 

SUBCONTRACTOR’S ASSIGNMENT OF COPYRIGHT 
 
THE STATE OF TEXAS § 
    §   
 COUNTY  OF  HARRIS § 
 
 
 1. Design Consultant has entered into a Contract with the CITY OF HOUSTON, 
TEXAS (“City”) to provide           
                                                                                                                                                                                                                       
as well as related support and consulting services (“Services”). 
 2. Subcontractor is or will be providing services for Design Consultant related to its 
Contract with the City. 
 3. In the course of Subcontractor’s work for Design Consultant related to the provision 
of Services to the City, Contract Documents and other work products will be produced by 
Subcontractor for the benefit of the City for which Subcontractor will be compensated by Design 
Consultant. 
 4. Contract Documents include but are not limited to reports, charts, analyses, maps, 
letters, tabulations, computer programs, exhibits, notes, models, photographs, the original 
transparencies of all drawings, all graphic and written information prepared or assembled by 
Subcontractor and all other work products obtained or prepared by Subcontractor as part of its 
services for Design Consultant. 
 5. For and in consideration of the foregoing, the Subcontractor shall grant and assign and 
hereby does grant and assign to the City all right, title, interest and full ownership worldwide in and 
to any work, invention and all Contract Documents, or any modifications or improvements to them, 
and the copyrights, patents, trademarks, trade secrets and any other possessory or proprietary rights 
therein, that are discovered, conceived, developed, written or produced by the Subcontractor, its 
agents and employees  pursuant to its contract with Design Consultant (collectively "Works"), to have 
and to hold the same unto the City absolutely. 
 6. The Subcontractor agrees that neither it nor any of its agents and employees shall have 
any right to assert or establish a claim or exercise any of the rights embodied in any copyrights, 
patents, trademarks, trade secrets and any other possessory or proprietary rights related to the Works.  
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If requested by the Design Consultant, the Subcontractor shall place a conspicuous notation upon any 
such Works which indicates that the copyright, patent, trademark or trade secret thereto is owned by 
the City of Houston. 
 7. The Subcontractor shall execute all documents required by the Design Consultant and 
the Director of the Houston Airport System (“Director”) to further evidence such assignment and 
ownership.  The Subcontractor shall cooperate with the Design Consultant and the City in registering, 
creating or enforcing any copyrights, patents, trademarks, trade secrets or other possessory or 
proprietary rights arising hereunder.  If any assistance by the Subcontractor is requested and rendered 
pursuant to this Section, the City shall reimburse the Subcontractor for all out-of-pocket expenses 
incurred by the Subcontractor in rendering such assistance, subject to the availability of funds.  On 
termination of the Subcontractor’s contract with Design Consultant or upon request by the Director, 
the Subcontractor shall deliver all Works to the City.  The Subcontractor agrees that its agents and 
employees performing work hereunder are bound by the terms of this Exhibit. 
 IN WITNESS HEREOF, Subcontractor has executed this Assignment as of this________day 
of___________________, 20______. 
 
Subcontractor 
 
 
_________________________________ 
By: 
Title: 
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 “Exhibit L” Drug Quality Compliance Agreement 
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I,           as an owner or officer of 
(Name)  (Print/Type)   (Title) 

 
          (Consultant) 

(Name of Company) 
 
have personal knowledge and full authority to make the following declarations: 
 
This reporting period covers the preceding six months from    to  , 20 . 

 
 
______     A written Drug Free Workplace Policy has been implemented and employees notified.  The policy 
Initials        meets the criteria established by the Mayor's Amended Policy on Drug Detection and Deterrence 

(Mayor's Policy). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“Exhibit M”  Design Consultant’s Certification of NO Safety Impact Positions in Performance 
of a City Contract 
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I,        ,       
(Name)        (Title) 
 
as an owner or officer of            
(Design Consultant) 

(Name of Company) 
 
have authority to bind the Design Consultant with respect to its bid, and hereby certify that Architect/Engineer 
has no employee safety impact positions, as defined in §5.18 of Executive Order No. 1-31, that will be involved 
 
in performing            . 

(Project) 
 
Design Consultant agrees and covenants that it shall immediately notify the City of Houston Director of 
Personnel if any safety impact positions are established to provide services in performing this City Contract. 
 
 
             
(Date)       (Typed or Printed Name) 
 

       
(Signature) 

 
 

       
(Title) 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“Exhibit N” Drug Policy Compliance Declaration 
 
 

DRUG POLICY COMPLIANCE DECLARATION 
I, _________________________________________________________          ________ as an owner or  
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 (Name)    (Print/Type)                              (Title) 
officer of  _____________________ ( Consultant) (Name of Company), have personal knowledge and full 
authority to make the following declarations: 
 
This reporting period covers the preceding 6 months from                              to                             ,             . 
 
________ 
Initials 

A written Drug Free Workplace Policy has been implemented and employees notified.  The 
Policy meets the criteria established by the Mayor’s Amended Policy on Drug Detection and 
Deterrence (Mayor’s Policy). 

  
________ 
Initials 

Written drug testing procedures have been implemented in conformity with the Mayor’s Drug 
Detection and Deterrence Procedures for Contractors, Executive Order No. 1-31.  
Employees have been notified of such procedures. 

  
________ 
Initials 

Collection/testing has been conducted in compliance with federal Health and Human 
Services (HHS) guidelines. 

  
________ 
Initials 

Appropriate safety impact positions have been designated for employee positions 
performing on the City of Houston contract.  The number of employees in safety impact 
positions during this reporting period is ____. 

  
________ 
Initials 

From ______ [Start date] to ______ [End date] the following test has occurred: 

 
  

Random 
Reasonable 
Suspicion 

Post 
Accident 

 
Total 

Number Employees Tested _______  _________ ________ _____ 

Number Employees Positive _______ _________ ________ _____ 

Percent Employees Positive _______ _________ ________ _____ 

 
 
 
 
               Any employee who tested positive was immediately removed from the City worksite 
Initials  consistent with the Mayor's Policy and Executive Order No. 1-31. 
 
_______ I affirm that falsification or failure to submit this declaration timely in accordance  
Initials  with established guidelines will be considered a breach of contract. 
 
 
I declare under penalty of perjury that the affirmations made herein and all information contained in 
this declaration are within my personal knowledge and are true and correct. 
 
                                                                                                                         
(Date)        (Typed or Printed Name) 
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        (Signature) 
 
                                                                   
        (Title) 
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	ARTICLE 2 .  CONTRACT DOCUMENTS AND INTERPRETATION
	2.1 Contract Documents.  The “Contract Documents” comprise :
	2.1.1 this Contract and all Exhibits;
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	2.1.3 any Change Order or other Modification or Amendment;
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	ARTICLE 3 .  GENERAL PERFORMANCE REQUIREMENTS
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	3.8 Meetings.   Meetings are to be conducted in the manner described in the Contract Documents unless otherwise agreed in writing by the Director.
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	4.5.1.11. Provide cultural resource reconnaissance or surveying services as defined in the General Rules of Practice and Procedures, Chapter 41 of the Texas Antiquities Committee, to supplement the site information provided by City and to identify pot...
	4.5.1.12. Provide data processing and photographic production techniques when used in connection with another Additional Preconstruction Phase Service; and
	4.5.1.13. Any other Additional Preconstruction Phase Services mutually agreed to by Director and DESIGN BUILD CONTRACTOR.


	4.6 Ownership and Use of Work Products.
	4.6.1 DESIGN BUILD CONTRACTOR conveys and assigns to the City its entire interest and full ownership worldwide in and to any work, invention, notes, plans, computations, data bases, tabulations, exhibits, reports, underlying data, photographs and othe...
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	4.6.3 DESIGN BUILD CONTRACTOR shall execute all documents required by the Director to further evidence this assignment and ownership.  DESIGN BUILD CONTRACTOR shall cooperate with the City in registering, creating, and enforcing Proprietary Rights ari...
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	4.6.5 DESIGN BUILD CONTRACTOR may retain copies of the Documents for its archives.  DESIGN BUILD CONTRACTOR shall not otherwise use, sell, license, or market the Documents.
	4.6.6 Confidentiality: Design-Build Contractor, its agents, employees, contractors, consultants and Subconsultants shall hold all City information, data, and Documents (collectively, the "Information") that they receive, or to which they have access, ...


	ARTICLE 5 . GUARANTEED MAXIMUM PRICE PROPOSAL
	5.1 GMP Submittal.  The Design-Build Contractor shall take all appropriate measures in accordance with 49 C.F.R. 1520 and other applicable laws to protect all proprietary, privileged, confidential, or otherwise Sensitive Security Information ("SSI") t...
	5.2 CGMP. The Parties anticipate that there may be some phases of Construction that are ready for commencement before the GMP Amendment Date.  In addition to the Advanced Packages set forth in Exhibit “B”, the DESIGN BUILD CONTRACTOR may recommend suc...
	5.3 CGMP Submittal.  The DESIGN BUILD CONTRACTOR shall prepare and submit the CGMP Submittal in accordance with Exhibit “F” and all other applicable Contract Standards.  In the event the Director believes the CGMP Submittal does not comply with the re...
	5.4 CGMP Negotiation and Execution.  If the Director agrees to authorize the commencement of a portion of Construction under a CGMP Submittal, the DESIGN BUILD CONTRACTOR and Director shall negotiate and enter into a CGMP Amendment.  A CGMP Amendment ...
	5.5 CGMP Amendment.  If the Director determines to accept the CGMP Submittal, following negotiations at the election of the Director in his sole discretion and subject to approval by the Director, the Parties will enter into the CGMP Amendment and the...
	5.6 Complete Pricing.  It is the intention of the Parties that each CGMP Submittal, and any associated CGMP Amendment, includes complete pricing for the Work to be performed thereunder. Accordingly, all such amounts in CGMP Amendments shall be exclude...
	5.7 CGMP Compensation.  The City shall pay the CGMP for the Advanced Package Work to the DESIGN BUILD CONTRACTOR for Work properly performed and completed pursuant to the terms of the CGMP Amendment in accordance with, and subject to the limitations c...
	5.8 GMP Submittal.  The DESIGN BUILD CONTRACTOR shall prepare and submit the GMP Submittal in accordance with Exhibit “F” and all other applicable Contract Standards.  In the event the Director believes the GMP Submittal does not comply with the requi...
	5.9 GMP Amendment.  If the Director determines to accept the GMP Submittal, following negotiations at the election of the Director in his sole discretion and subject to approval by the City Council, the Parties will enter into the GMP Amendment and th...
	5.10 Failure to Reach a GMP. In the event the City rejects the GMP Amendment, the City, in its sole discretion, may direct the DESIGN BUILD CONTRACTOR at no additional cost to the City, to adjust the design and/or scope to attempt to bring the Guarant...

	ARTICLE 6 .  CONSTRUCTION SERVICES
	6.1 Generally.  The DESIGN BUILD CONTRACTOR shall render and perform Construction Services for the City in accordance with Exhibit “B”, Exhibit “C”, and all other applicable Contract Documents, Standards and Codes.  The DESIGN BUILD CONTRACTOR’s respo...
	6.2 Notices to Proceed.  The DESIGN BUILD CONTRACTOR shall commence performing Construction Services upon the date specified in a Notice to Proceed with Construction Services issued by the Director.  The DESIGN BUILD CONTRACTOR acknowledges that the C...
	6.3 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees that all of the services to be performed by it under or pursuant to this Contract shall be of at least the standard and quality which prevail among similar businesses and orga...
	6.4 The DESIGN BUILD CONTRACTOR’s duties as set forth herein shall at no time be in any way diminished by reason of any approval by the City or the Director nor shall the DESIGN BUILD CONTRACTOR be released from any liability by reason of such approva...
	6.5 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees that the DESIGN BUILD CONTRACTOR and all persons connected with the DESIGN BUILD CONTRACTOR directly in charge of its services are duly registered and/or licensed under the la...
	6.6 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees to notify Director in writing within five days of encountering, of anything within its knowledge which it discovers of any nature in any drawings, specifications, plans, sketc...
	6.7 The DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees to furnish efficient business administration and superintendence and perform its services hereunder in the most expeditious and economical manner consistent with the requireme...
	6.8 In accordance with and not as an expansion of the time limitations set forth in the General Conditions, the DESIGN BUILD CONTRACTOR warrants, represents, covenants, and agrees that it shall, at its own cost, make good any errors or omissions in th...
	6.9 DESIGN BUILD CONTRACTOR shall attend training on HAS Project Management System and utilize that system for the numbering and tracking for all Work records, including, Modifications, requests for information, submittals and supplementary instructio...
	6.10 Subcontracts or other agreements shall conform to the applicable payment provisions of the Contract Documents and shall not be awarded based on cost plus a fee without the prior written consent of Director.
	6.11 DESIGN BUILD CONTRACTOR shall require its Subcontractors who have not competitively bid to disclose to Director their markups (both overhead and profit), estimates, and costs calculated in their bids or incurred or expected in sub-subcontracts an...
	6.12 DESIGN BUILD CONTRACTOR shall require each Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound to DESIGN BUILD CONTRACTOR by the terms of the Contract Documents, and to assume toward DESIGN BUILD CONTRACTOR ...
	6.13 Each subcontract agreement is assignable by DESIGN BUILD CONTRACTOR to City on acceptance by the Director of the assignment.  DESIGN BUILD CONTRACTOR agrees to execute such additional documents as City may request to confirm such assignments.  DE...
	6.14 Nothing contained in the Contract Documents shall create any obligations or liabilities owed by City to any Subcontractor or Supplier.  Except as may be required by law, City shall have no liability or responsibility for the performance or nonper...
	6.15 DESIGN BUILD CONTRACTOR is an independent contractor and not an agent of City.  DESIGN BUILD CONTRACTOR shall be liable to City for acts and omissions that result in a breach of the obligations herein of DESIGN BUILD CONTRACTOR and DESIGN BUILD C...
	6.16 DESIGN BUILD CONTRACTOR and any of its design professionals, consultants, the Subcontractors and Suppliers and their agents and employees warrant that the information provided to City about the qualifications, including financial information and ...
	6.17 DESIGN BUILD CONTRACTOR represents that it has: (a) visited the Project site, (b) taken such other steps as may be necessary to ascertain the nature and location of the Work and the general and local conditions that affect the Work or the cost th...
	6.18 DESIGN BUILD CONTRACTOR shall coordinate with other Contractors and projects on or around the Project site, as well as the Project Team or other HAS staff, and to minimize disruptions to normal airport operations.
	6.19 Without diminishing the other obligations of DESIGN BUILD CONTRACTOR, DESIGN BUILD CONTRACTOR represents and agrees that it will perform its services under no circumstances with less than the usual and customary standards of DESIGN BUILD CONTRACT...
	6.20 DESIGN BUILD CONTRACTOR represents and agrees to perform its services under the Contract Documents in an expeditious and economical manner consistent with good business practices and the interests of City in accordance with the Project Schedule r...
	6.21 DESIGN BUILD CONTRACTOR represents and agrees that there are no obligations, commitments, or impediments of any kind that will limit or prevent performance of its obligations under this Contract.
	6.22 Except for the obligations of City set forth in this Contract, City has no liability to DESIGN BUILD CONTRACTOR or to anyone claiming through or under DESIGN BUILD CONTRACTOR by reason of the execution or performance of this Contract.
	6.23 DESIGN BUILD CONTRACTOR shall give all required notices and comply with all Applicable Laws.  The Work, including documents that are the responsibility of DESIGN BUILD CONTRACTOR, shall be in accordance with all Applicable Laws.  If DESIGN BUILD ...
	6.24 DESIGN BUILD CONTRACTOR shall establish, implement, and follow a quality control program for the Work during all Construction Services.  DESIGN BUILD CONTRACTOR shall provide Director with a copy of the written quality control program.
	6.25 DESIGN BUILD CONTRACTOR shall provide Value Engineering suggestions to Director.  Whenever the term “Value Engineering” is used in conjunction with this Contract or the Project, it has its commonly accepted meaning within the construction industr...
	6.26 DESIGN BUILD CONTRACTOR shall give constant attention to the Work to facilitate the progress thereof, and shall cooperate with the Director, inspectors, and with other Contractors in every way possible.  The Director shall determine the areas in ...
	6.27 The City will be performing additional work with other Contractors as well as continuing with its normal airport operations on or near the Work covered by this Contract.  When separate contracts are let within the limits of any one project, DESIG...
	6.28 DESIGN BUILD CONTRACTOR shall arrange its work and shall place and dispose of the materials being used so as to not interfere with the operations of other Contractors within the limits of the same project.  DESIGN BUILD CONTRACTOR shall join its ...
	6.29 Subject to the obligations to cooperate with the City and Contractors with respect to contemporaneous operations and proximity at the Project site including, without limitation, relocating work areas, the DESIGN BUILD CONTRACTOR remains solely re...
	6.30 DESIGN BUILD CONTRACTOR acknowledges that the Project site is, and at all times during the Work will be, within or around critically important areas of the operational airfield at EFD  DESIGN BUILD CONTRACTOR agrees that at all times when any for...
	6.31 All Subcontracts shall be awarded in accordance with the applicable provisions of Texas Government Code Chapter 2269, Subchapter H through a process overseen by the Project Team.  DESIGN BUILD CONTRACTOR shall notify Director in advance in writin...
	6.32 The DESIGN BUILD CONTRACTOR shall (1) submit pricing for any proposed self-performed Work in the same manner as all other Subcontractors (2) perform self-performed Work in accordance with the same terms and conditions as its other Subcontractors,...

	ARTICLE 7 .  LIQUIDATED DAMAGES
	7.1 Liquidated Damages Generally.  Additional liquidated damages provisions are set forth in Article 9 of the General Conditions.
	7.2 Failure to Achieve Milestones.  DESIGN BUILD CONTRACTOR and City agree that failure to achieve the Project milestones in this Section by the dates set forth in the agreed upon Guaranteed Maximum Price proposal will cause damages to City and that a...
	7.2.1 Final Completion of Phase 1 – CGMP for Pre-Engineering, Design, Preconstruction Phase and Enabling Work  Services necessary to complete Phase 1:  Phase 1 Milestone:  $--------- per Day.  The milestone duration is 180 Calendar Days from the date ...
	7.2.2 Final Completion of Phase 2 -  CGMP for Phase 1 Construction for portions of  Taxiway L for Runway 4-22 Access to Spaceport Tenants :  Phase 2 Milestone:  $--------- per Day.  The milestone duration is 180 Calendar Days from the date of the Phas...
	7.2.3 Final Completion of Phase 3 – CGMP for Phase 2 Construction for remaining portion of Work on  Taxiway L :  Phase 3 Milestone:  $--------- per Day.  The milestone duration is 210  Calendar Days from the date of the Phase 3 Notice to Proceed.
	7.2.4 Final Completion of Phase 4 – CGMP for Remaining Construction Work and Connection to Runway 17-35: Phase 4 Milestone:  $--------- per Day.  The milestone duration is 180 Calendar Days from the date of the Phase 4 Notice to Proceed.
	7.2.5 The maximum aggregate liquidated damages assessed to the DESIGN BUILD CONTRACTOR for Construction Services shall not exceed 100% of the DESIGN BUILD CONTRACTOR’s Fee established by the estimated Cost of the Work until a GMP is established and th...
	7.2.6 The maximum aggregate consequential damages (excluding damages for delay, whether liquidated or otherwise) which shall be recoverable against the DESIGN BUILD CONTRACTOR shall not exceed 100% of the DESIGN BUILD CONTRACTOR’s Fee established by t...


	ARTICLE 8 .  TIME
	8.1 Time of the Essence.  Time limits stated in the Contract Documents are of the essence.  DESIGN BUILD CONTRACTOR is responsible for schedule development and updating and reporting throughout the Project, including Preconstruction Services and Const...
	8.1.1 A phase of Construction shall be deemed to commence on the Date of Commencement of the Work specified in a Notice to Proceed for a phase of Construction after approval of the CGMP or GMP proposal.
	8.1.2 DESIGN BUILD CONTRACTOR shall achieve Final Completion of the Work on or before the date agreed to in the GMP Submittal, subject to time extensions granted by Change Order.
	8.1.3 The times set forth for completion of the work in the Notice to Proceed with Construction and the GMP SUBMITTAL are an essential element of THIS CONTRACT.


	ARTICLE 9 . CONTRACT COMPENSATION
	9.1 General Payment Requirements.
	9.1.1 In addition to the payment terms set forth in this Article, the general requirements for payment, including the procedures and timing for the Applications for Payment, for DESIGN BUILD CONTRACTOR’s Services are set forth in Article 9 of the Gene...
	9.1.2 As of the Effective Date, the maximum amount payable to the DESIGN BUILD CONTRACTOR under this Contract is as follows:
	9.1.2.1. The DESIGN BUILD CONTRACTOR shall plan and design the Project in such a manner that the Agreed Cost of the Work does not exceed the sum of $------------------ without the express written approval of the Director. The Agreed Cost of Work may b...
	9.1.2.2. The DESIGN BUILD CONTRACTOR shall monitor and participate in updating the Probable Cost of the Work throughout the design process.  If at any time the Probable Cost of the Work, for all work designed and specified, exceeds or becomes likely t...
	9.1.2.3. There shall be no increase in the DESIGN BUILD CONTRACTOR’s compensation for any such re-design to maintain the Agreed Cost of the Work.
	9.1.2.4. For purposes of Section 9.1.2, inclusive of all sections therein, no person other than the Director may provide written authorization to change the Agreed Cost of the Work specified herein.

	9.1.3 As of the Effective Date, the maximum amount payable to the DESIGN BUILD CONTRACTOR under this Contract is $X,XXX,XXX.00, which is the total amount for compensation for the performance of Preconstruction Services as set forth in Section 9.2.1 be...

	9.2 Preconstruction Services Price – Phase 1 Only.
	9.2.1 Subject to the City’s limit of appropriation for properly performed and completed Preconstruction Services, the City shall pay the DESIGN BUILD CONTRACTOR a lump sum amount of $X,XXX,XXX.00 for Design Services to 60% Design Development (for GMP)...
	9.2.2 City will pay DESIGN BUILD CONTRACTOR based on the funding authorized for each Stage of design and based on invoices showing the percentage of services performed during the preceding month for Preconstruction Services based upon the allocation o...
	9.2.3 All payment requests for Preconstruction Services shall be submitted on an Application for Payment and Schedule of Values approved by Director and include all required attachments identifying payments to Design-Build Contractor, as well as to al...
	9.2.4 DESIGN BUILD CONTRACTOR shall not be entitled to an increase in the Preconstruction Services amount set forth in this Section because of Project Schedule extensions or delays, or changes in the scope of the proposed Project, unless such extensio...
	9.2.5 During the Preconstruction Services, the Director shall have the right but not the obligation, to negotiate performance incentives, and the City and DESIGN BUILD CONTRACTOR may amend this Contract to incorporate such incentives, if any, provided...

	9.3 Construction Services Payments
	9.3.1 Pursuant to the terms of this Contract, City shall pay DESIGN -BUILD CONTRACTOR for DESIGN BUILD CONTRACTOR’s proper and complete performance of the Construction Services, the Cost of the Work and the DESIGN BUILD CONTRACTOR’s Fee, up to the lim...
	9.3.2 DESIGN BUILD CONTRACTOR shall not receive any fee for Work deleted by Modifications.  The DESIGN BUILD CONTRACTOR’s Fee shall be compensation in full to DESIGN BUILD CONTRACTOR for all overhead and profit and all costs not otherwise recoverable.
	9.3.3 The sum of the Cost of the Work and DESIGN BUILD CONTRACTOR’s Fee is guaranteed by DESIGN BUILD CONTRACTOR not to exceed whatever Guaranteed Maximum Price Director and DESIGN BUILD CONTRACTOR may agree upon in writing, subject to additions and d...
	9.3.4 In the event that the DESIGN BUILD CONTRACTOR is required to pay or bear the burden of any new federal, state, or local tax, or of any rate increase of an existing tax (except a tax on income) with respect to its forces and/or its performance of...
	9.3.5 If the sum of the Cost of the Work and the DESIGN BUILD CONTRACTOR’s Fee for the Construction Services is less than the Guaranteed Maximum Price for such Services, then all such savings shall all be retained by City.
	9.3.6 Subject to the City’s appropriation of funds, in full consideration of DESIGN BUILD CONTRACTOR’s Construction Services the City shall pay the DESIGN BUILD CONTRACTOR’s Fee of ___% of the Cost of the Work, in addition to a lump sum price of  $X, ...
	9.3.6.1. Salaries of persons employed in the main or branch offices of the DESIGN BUILD CONTRACTOR whose time is devoted to the general conduct of the DESIGN BUILD CONTRACTOR’s business for the Project, such as project executives, operations managers,...
	9.3.6.2. Outside services and their expenses for estimating, personnel, accounting, budget control, audit and management information systems (other than Preconstruction Services) relating to accounting in DESIGN BUILD CONTRACTOR’s office and even if a...
	9.3.6.3. Interest on the DESIGN BUILD CONTRACTOR’s capital or on money borrowed by the DESIGN BUILD CONTRACTOR, including the capital employed by the DESIGN BUILD CONTRACTOR in the performance of the Work.
	9.3.6.4. Amounts required to be paid by DESIGN BUILD CONTRACTOR for Federal and/or State income and franchise taxes.

	9.3.7 In addition to the payment procedures described in the General Conditions, the following payment procedures shall apply:
	9.3.7.1. The Schedule of Values may be revised from time to time to adjust allocations of costs to various line items as the costs become better known, but such adjustment shall be subject to the approval of the Director, which shall not be unreasonab...
	9.3.7.2. The Schedule of Values submitted shall maintain the originally established value for each work classification line item and shall contain any revisions to costs or cost estimates for each such classification.  The format and tracking method o...
	9.3.7.3. Payment for DESIGN BUILD CONTRACTOR’s Fee shall be in the same proportion to the total fee as the amount requested for the Cost of the Work relative to the total Cost of the Work used in deriving the Guaranteed Maximum Price, inclusive of any...
	9.3.7.4. DESIGN BUILD CONTRACTOR shall submit a monthly cost breakdown, including cost elements for staff labor and expenses over the duration of the construction period to Director for approval.  Payment for DESIGN BUILD CONTRACTOR’s General Conditio...
	9.3.7.5. Payment for the Cost of the Work shall be made based on percentages of completion of each portion of the Work listed in Schedule of Values as of the end of the period covered by the Application for Payment, in accordance with the General Cond...
	9.3.7.6. Retainage as specified in the General Conditions will be applied to the entire amount requested in the CGMP and/or GMP, as applicable.  Retainage will not be held on the cost of the City’s standard “pass-through” items, such as building permi...
	9.3.7.7. At all times, the estimated cost of performing the uncompleted and unpaid portion of the Work shall not exceed the unpaid balance of the Guaranteed Maximum Price (less retainage on Work previously completed).
	9.3.7.8. Payments to Subcontractors shall be made based on the same percentage of Work completed that is allocable to that Subcontractor for each respective Schedule of Values classification including applicable retainage.  Retainage may be released f...
	9.3.7.9. With each application for payment, DESIGN BUILD CONTRACTOR shall submit a certified release of all claims, known or that should reasonably be known, and liens against the City, stating “In consideration for the payment requested herein and up...
	9.3.7.10. The aggregate total of payments to DESIGN BUILD CONTRACTOR shall not exceed the total of the actual Cost of the Work as verified by Director from DESIGN BUILD CONTRACTOR’s final accounting plus the applicable DESIGN BUILD CONTRACTOR’s Fee as...

	9.3.8 In addition to the City’s other rights and any provision hereof to the contrary notwithstanding and to the extent reasonably necessary to protect itself, City shall not be obligated to make any payment (whether a progress payment or final paymen...
	9.3.8.1. The DESIGN BUILD CONTRACTOR is in breach or default under this Contract;
	9.3.8.2. Any part of such payment is attributable to services, which are not performed in accordance with this Contract; provided, however, such payment shall be made as to the part thereof attributable to services which were performed in accordance w...
	9.3.8.3. The DESIGN BUILD CONTRACTOR has failed to make payments promptly to Subcontractors or other third parties used in connection with the services for which City has made payment to DESIGN BUILD CONTRACTOR; or
	9.3.8.4. If Director determines that the amount remaining under the Guaranteed Maximum Price will not be sufficient to complete the services in accordance with this Contract, no additional payments will be due DESIGN BUILD CONTRACTOR hereunder unless ...

	9.3.9 Nothing contained herein shall require the City to pay the DESIGN BUILD CONTRACTOR an aggregate amount exceeding the Guaranteed Maximum Price or to make payment if in the City’s belief the cost to complete the Work would exceed the Guaranteed Ma...
	9.3.10 No partial payment made hereunder shall be, or shall be construed to be, final acceptance or approval of that part of the Work to which such partial payment relates, or a release of DESIGN BUILD CONTRACTOR of any of DESIGN BUILD CONTRACTOR’s ob...
	9.3.11 DESIGN BUILD CONTRACTOR shall promptly pay all bills validly due and owing for labor and material performed and furnished by DESIGN BUILD CONTRACTOR-Related Entities in connection with the performance of the Preconstruction and Construction Ser...
	9.3.12 City shall have the right to verify and audit for a period of seven years after final payment for  the Construction Services, the details set forth in DESIGN BUILD CONTRACTOR’s billings, certificates, accountings, cost data, and statements, inc...
	9.3.13 Design-Build Contractor shall establish and maintain a reasonable accounting system that enables the City to readily identify Design-Build Contractor’s assets, expenses, costs of goods, and use of funds. The City and its authorized representati...
	9.3.14 Design-Build Contractor shall, at all times during the term of this Contract and for a period of seven years after the termination or completion of this Contract, maintain such records, together with such supporting or underlying documents and ...
	9.3.15 Design-Build Contractor shall ensure the City has these rights with Design-Build Contractor’s employees, agents, assigns, successors, and subcontractors, and the obligations of these rights shall be explicitly included in any subcontracts or ag...
	9.3.16 The acceptance by DESIGN BUILD CONTRACTOR or DESIGN BUILD CONTRACTOR’s successors of final payment under this Contract, shall constitute a full and complete release of City from any and all claims, demands, and causes of action whatsoever which...

	9.4 Cost of the Work.
	9.4.1 Definition. The term Cost of the Work, or Cost of Work, are all Direct and Indirect Costs of Construction Services plus any actual costs for CGMP Work which the DESIGN BUILD CONTRACTOR necessarily incurs to properly perform the Work in strict co...
	9.4.1.1. Direct Costs are the costs necessary to furnish and install the permanent elements of the project, such as structure, exterior envelope, interior finishes, vertical transportation, mechanical electrical and plumbing systems, etc.  Direct cost...
	9.4.1.2. Indirect Costs – or General Conditions Costs, are field office overhead and costs normally arising from performing Division 00 and 01 of the Project Manual. All such costs are the costs associated with the jobsite management of the project, i...

	9.4.2 General Conditions of the Work
	9.4.2.1. Labor Costs.
	a. Actual hourly wages paid to construction workers directly employed by DESIGN BUILD CONTRACTOR who perform construction of the Work at the Project site or, with the Director’s prior written consent, at off-site workshops, when available. For hourly ...
	b. Actual wages or salaries (inclusive of Labor Burden) of DESIGN BUILD CONTRACTOR’s Key Personnel who are identified on Exhibit “D” together with their Allowable Hourly Rate – but only for documented time when directly involved in performance of the ...
	c. Actual out of town travel expenses of DESIGN BUILD CONTRACTOR’s personnel incurred directly and solely in support of the Project with prior written approval of the Director or specifically identified in the negotiated cost proposal but only to the ...

	9.4.2.2. Actual costs paid or incurred by DESIGN BUILD CONTRACTOR for labor costs arising out of taxes, insurance, and benefits which are (i) required by law, (ii) required by collective bargaining agreements, (iii) or as otherwise customary so long a...

	9.4.3 Subcontractor Costs
	9.4.3.1. Payments actually made by DESIGN BUILD CONTRACTOR to Subcontractors for prosecution of the Work in accordance with the requirements of their agreements with DESIGN BUILD CONTRACTOR, but only for agreements to the extent they have been specifi...

	9.4.4 Costs of Materials and Equipment Incorporated in the Completed Construction
	9.4.4.1. Costs, including transportation, of materials and equipment incorporated or to be incorporated into the Work.
	9.4.4.2. Costs of materials described in the preceding subparagraph in excess of those actually installed but required to provide reasonable allowance for waste and for spoilage.  City shall be entitled to take possession of excess materials not incor...
	a. Costs, including transportation, installation, maintenance, dismantling and removal of materials, supplies, temporary facilities, machinery, equipment, and hand tools not customarily owned by the construction workers, which are provided by DESIGN B...
	b. Rental charges for temporary facilities, machinery, equipment, excluding hand tools which are provided at the Project site, whether rented from DESIGN BUILD CONTRACTOR or others, and costs of transportation, installation, minor repairs and replacem...
	c. Costs of removal of debris from the Project site.
	d. Costs of postage and parcel delivery charges, standard and reasonable telephone service at the Project site and reasonable petty cash expenses of the Project site office, incurred directly and solely in support of the Work, and all incurred at the ...
	e. Area specific site periodic and final clean up, not previously included, and in accordance with all Applicable Laws and regulations.

	9.4.4.3. Other Costs

	9.4.5 Miscellaneous Costs
	9.4.5.1. Sales, use or similar taxes imposed by a governmental authority that are related to the Work and for which DESIGN BUILD CONTRACTOR is liable. Notwithstanding, City is a home-rule municipal corporation and DESIGN BUILD CONTRACTOR shall avail i...
	9.4.5.2. Fees and assessments for building permits and for other permits and inspections that DESIGN BUILD CONTRACTOR is required by the Contract Documents to pay for or obtain.
	9.4.5.3. Premiums for insurance and bonds to the extent directly attributable to this Agreement.  Any premium allocation plan to this Project by DESIGN BUILD CONTRACTOR must be approved by the City’s Legal Department.
	a. Testing fees pursuant to the Contract Documents, except those related to defective or nonconforming Work for which reimbursement is excluded.
	b. Utility company charges including meter fees, tap fees and utility consumption charges.
	c. Costs of cell phones and vehicles, not otherwise included in the Labor Burden, for those employees approved by the Director.
	d. Costs of on-site computers, printers, monitors, software, maintenance and other electronic equipment approved in advance and in writing by the Director, used solely for the Project

	9.4.5.4. Payments actually made by DESIGN BUILD CONTRACTOR to Subcontractors for prosecution of the Work, including DESIGN BUILD CONTRACTOR, in accordance with the requirements of their agreements with DESIGN BUILD CONTRACTOR, but only for agreements ...
	9.4.5.5. City shall be entitled to take possession of excess materials not incorporated into the Work, or at Director’s option, DESIGN BUILD CONTRACTOR shall sell such materials and deduct the gross proceeds from the Cost of the Work.

	9.4.6 Alternates as identified in the Contract Documents
	9.4.7 Unit Priced Work as identified in the Contract Documents
	9.4.8 Contingency allowed by the Contract Documents, and identified as a line item in the Schedule of Values
	9.4.8.1. Sales, use, or similar taxes imposed by a governmental authority that are related to the Work and for which DESIGN BUILD CONTRACTOR is liable. Notwithstanding, City is a home-rule municipal corporation and DESIGN BUILD CONTRACTOR shall avail ...
	9.4.8.2. Intellectual property royalties and licenses for items specifically required by the Contract Documents which are, or will be, incorporated into the Work.  If a particular design, process, or product of a particular manufacturer is required by...
	9.4.8.3. That portion of the cost of subcontractor default insurance or similar product for enrolled subcontractors or suppliers, which comprises only the risk transfer premium, and not prefunded deductibles or any other deposits, prepayments or charg...
	9.4.8.4. That portion of the reasonable travel and subsistence expenses of DESIGN BUILD CONTRACTOR’s personnel that are consistent with the City’s travel policies and incurred while traveling solely in the discharge of duties directly connected with t...
	9.4.8.5. Any hazardous materials handling, abatement and disposal cost(s).
	9.4.8.6. Other costs approved in advance in writing by Director at Director’s sole option and discretion.

	9.4.9 Pass Though Items not included in the calculations for the DESIGN BUILD CONTRACTOR’s fee.
	9.4.9.1. Fees and assessments for building permits and for other permits and inspections that DESIGN BUILD CONTRACTOR is required by the Contract Documents to pay for or obtain.
	9.4.9.2. Premiums for insurance and bonds to the extent directly attributable to this Contract, including without limitation professional liability insurance and pollution insurance.  Any premium allocation plan to this Project by DESIGN BUILD CONTRAC...
	9.4.9.3. Cash Allowances as identified in the Contract Documents.


	9.5 Costs Not Included in the Cost of the Work.
	9.5.1 The Cost of the Work shall not include the items listed in this Section:
	9.5.1.1. Except as provided in Section 9.4.2, salaries and other compensation of DESIGN BUILD CONTRACTOR’s personnel stationed at DESIGN BUILD CONTRACTOR’s principal office or offices other than the Project site office.
	9.5.1.2. Expenses of DESIGN BUILD CONTRACTOR’s principal office and offices other than the Project Site office.
	9.5.1.3. Overhead and general expenses.
	9.5.1.4. Markup imposed by DESIGN BUILD CONTRACTOR on other direct costs (ODCs) such as reimbursable expenses and pass-through costs from DESIGN BUILD CONTRACTOR and its Subcontractors and Suppliers.
	9.5.1.5. DESIGN BUILD CONTRACTOR’s capital expenses, including interest on DESIGN BUILD CONTRACTOR’s capital employed for the Work.
	9.5.1.6. Rental costs of machinery and equipment, except as specifically provided in this Contract.
	9.5.1.7. Costs due in whole or in part to the fault or negligence of DESIGN BUILD CONTRACTOR, Subcontractors, anyone directly or indirectly employed by any of them, or for whose acts any of them may be liable, including but not limited to costs of the...
	9.5.1.8. Costs of entertainment.
	9.5.1.9. Costs incurred or that should have been incurred for Preconstruction Phase Services.
	9.5.1.10. Any legal, accounting, professional, or other similar costs incurred by DESIGN BUILD CONTRACTOR, including costs incurred in connection with the prosecution or defense of any dispute, mediation, arbitration, litigation, or other proceeding r...
	9.5.1.11. Any sales, use, income, franchise, and similar taxes paid by DESIGN BUILD CONTRACTOR.  Any fines, penalties, sanctions, or other levies assessed by any governmental body against DESIGN BUILD CONTRACTOR.
	9.5.1.12. The cost of any and all insurance deductibles and self-insured retentions payable by DESIGN BUILD CONTRACTOR, and all uninsured losses and costs, whether due to the failure of DESIGN BUILD CONTRACTOR or any Subcontractor to procure and maint...
	9.5.1.13. Costs that would cause the Guaranteed Maximum Price to be exceeded.
	9.5.1.14. All profit, profit expectations and costs associated with profit sharing plans such as personnel bonuses, incentives, and rewards, company stock options, or any other like expenses of DESIGN BUILD CONTRACTOR.
	9.5.1.15. Legal and administrative costs to review and negotiate this Contract and all other Contract Documents.
	9.5.1.16. Costs incurred by DESIGN BUILD CONTRACTOR resulting from the failure of DESIGN BUILD CONTRACTOR or its Subcontractors to coordinate their work with that of City and its other contractors, if any, after agreeing to schedules therefor.
	9.5.1.17. Liquidated damages imposed by City.
	9.5.1.18. Any costs arising out of the intentional acts or negligence of DESIGN BUILD CONTRACTOR, its Subcontractors, or any person or entity for whom any of them may be liable, including, without limitation, costs related to defective, rejected, or n...
	9.5.1.19. Costs including, but not limited to, the failure to perform of any Subcontractor or the bankruptcy or insolvency of any Subcontractor.
	9.5.1.20. Costs for licenses, re-inspections and improperly timed permits and inspections that are the responsibility of the DESIGN BUILD CONTRACTOR to obtain.
	9.5.1.21. Costs related to warranty work over and above the warranty work indicated in the Contract Documents.
	9.5.1.22. Costs associated with deferred compensation and bonuses.
	9.5.1.23. Costs associated with Subcontractor default insurance or similar products, except for the actual risk transfer premium as specifically allowed in Section 9.4.
	9.5.1.24. Any other cost not specifically and expressly described in this Contract as a Cost of the Work.
	9.5.1.25. Notwithstanding anything in the Contract Documents to the contrary, the Lump Sum fee for Design-Build Contractor’s Preconstruction Phase and Design Services and/or other costs or expenses for Design-Build Contractor’s Design Services shall n...


	9.6 Discounts, Rebates and Refunds of the Cost of the Work.  The Cost of the Work to be paid by City shall be credited with the following items:
	9.6.1 Proceeds of the sale of all tools, surplus materials, construction equipment, and temporary structures which have been charged to the Work other than by way of rental, and remaining after completion, whether such sale is made to the City, the DE...
	9.6.2 If City makes funds available to DESIGN BUILD CONTRACTOR, discounts earned by the DESIGN BUILD CONTRACTOR through advance or prompt payments.  DESIGN BUILD CONTRACTOR shall provide sufficient advance notice of available discounts and the need fo...
	9.6.3 Reasonable market value as approved by the Director at the time of removal of all materials, tools, and equipment actually purchased for the Work and charged as a Cost of the Work and which is retained by the DESIGN BUILD CONTRACTOR upon complet...
	9.6.4 Rebates, discounts, or commissions allowed to and collected by the DESIGN BUILD CONTRACTOR from suppliers of materials or from Subcontractors, together with all other refunds, returns, or credits received for return of materials, or on bond prem...
	9.6.5 DESIGN BUILD CONTRACTOR shall reimburse City for deposits made by City and not returned to City due to the negligent or intentional acts of the DESIGN BUILD CONTRACTOR.  Should DESIGN BUILD CONTRACTOR not promptly so reimburse City upon demand, ...

	9.7 Limit of Appropriation.
	9.7.1 The City’s duty to pay money to the DESIGN BUILD CONTRACTOR for any purpose under this Contract is limited in its entirety by the provisions of this Section.
	9.7.2 In order to comply with Article II, Sections 19 and 19a of the City’s Charter and Article XI, Section 5 of the Texas Constitution, the City has allocated the sum of $X,XXX,XXX.XX for Preconstruction Phase and Design Services for the GMP and $XX,...
	9.7.3 The aggregate of all sums duly authorized by the City to be allocated to pay money due under this Contract, including the Original Appropriation and all Supplemental Appropriations, constitute the Appropriated Funds.  The City shall never be obl...
	9.7.4 The DESIGN BUILD CONTRACTOR shall closely monitor expenditures under this Contract and shall notify the Director when amounts payable by the City hereunder for authorized Work are equal to __% of the Appropriated Funds, even if such amounts paya...


	Preconstruction and Design Services Price:
	Lump Sum – Design Services from 30% Design Development to 100% Construction Documents
	ARTICLE 10  .  REPRESENTATIONS AND WARRANTIES
	10.1 Representations and Warranties of the City.  The City represents and warrants that:
	10.1.1 The City is a home-rule city in the State of Texas, with full legal right, power and authority to enter into and to perform its obligations under this Contract.
	10.1.2 This Contract has been duly authorized, executed and delivered by all necessary action of the City and constitutes a legal, valid, and binding obligation of the City, enforceable against the City in accordance with its terms, except to the exte...

	10.2 Representations and Warranties of the DESIGN BUILD CONTRACTOR.  In addition to any other representations and warranties made by the DESIGN BUILD CONTRACTOR hereunder, the DESIGN BUILD CONTRACTOR represents and warrants that:
	10.2.1 The DESIGN BUILD CONTRACTOR is a Corporation, duly organized, validly existing, and in good standing under the laws of Texas.   The DESIGN BUILD CONTRACTOR has the authority to do business in the State of Texas and in any state in which it cond...
	10.2.2 This Contract has been duly authorized, executed and delivered by all necessary corporate action of the DESIGN BUILD CONTRACTOR and constitutes a legal, valid and binding obligation of the DESIGN BUILD CONTRACTOR, enforceable against the DESIGN...
	10.2.3 To the best of its knowledge after due inquiry, neither the execution nor delivery by the DESIGN BUILD CONTRACTOR of this Contract nor the performance by the DESIGN BUILD CONTRACTOR of its obligations in connection with the transactions contemp...
	10.2.4 No approval, authorization, order or consent of, or declaration, registration, or filing with, any Governmental Authority is required for the valid execution and delivery of this Contract by the DESIGN BUILD CONTRACTOR except as such have been ...
	10.2.5 Except as disclosed in writing to the City, there is no legal proceeding, at law or in equity, before or by any court, arbitral tribunal, or other Governmental Authority pending or, to the best of the DESIGN BUILD CONTRACTOR’s knowledge after d...
	10.2.6 Except as disclosed in writing to the City, there are no material and adverse claims or demands based in environmental, contract, or tort law pending or threatened against the DESIGN BUILD CONTRACTOR or any of its Affiliates with respect to any...
	10.2.7 Neither the DESIGN BUILD CONTRACTOR nor any of its Affiliates has any knowledge of any material violation of any law, order, rule, or regulation with respect to any facilities designed or constructed by the DESIGN BUILD CONTRACTOR or any of its...
	10.2.8 The information supplied, and representations and warranties made by the DESIGN BUILD CONTRACTOR in all submittals made in response to the RFQ with respect to the DESIGN BUILD CONTRACTOR (and to its knowledge, all information supplied in such s...
	10.2.9 The DESIGN BUILD CONTRACTOR is under no obligation, commitment or impediment of any kind, whether contractual or otherwise, that will limit or prevent performance of its obligations under this Contract.
	10.2.10 The DESIGN BUILD CONTRACTOR is financially secure and no action relating to the Bankruptcy Code or suspension of payments by the DESIGN BUILD CONTRACTOR or any Affiliate has, to the best of its knowledge after due inquiry, been taken or is thr...
	10.2.11 The DESIGN BUILD CONTRACTOR:
	10.2.11.1. has examined, carefully studied, and thoroughly understands the Contract Documents;
	10.2.11.2. has visited the Project site and has become familiar with and is satisfied as to the general, local, and Project Site conditions that may affect cost, progress, and performance of the Work;
	10.2.11.3. is familiar with and is satisfied as to all Applicable Laws that may affect cost, progress, and performance of the Work;
	10.2.11.4. has carefully studied all information concerning the Project site and the performance of the Work which have been identified or made available by the City prior to the Effective Date; and
	10.2.11.5. is prepared to perform the Work in accordance with Contract Standards and subject to the terms and conditions of the Contract Documents.



	ARTICLE 11 .  DBE COMPLIANCE
	11.1 Policy. The City has established a Disadvantaged Business Enterprise (DBE) program in accordance with regulations of the U.S. Department of Transportation (DOT), 49 CFR Part 26, which are incorporated herein by reference. The City has received Fe...
	11.2 Contract Goal. Contractor shall make Good Faith Efforts, as defined in City of Houston Ordinance No. 99-893 and 49 CFR Part 26, to subcontract 27.0% of the dollar value of the Contract to DBEs. For purposes of this Section, DBEs means for-profit ...
	11.2.1 : Any individual who the City finds to be socially and economically disadvantaged on a case-by-case basis:
	11.2.2  Any individual in the following groups, members of which are rebuttably presumed to be socially and economically disadvantaged
	11.2.2.1.  "Black Americans,"
	11.2.2.2.  "Hispanic Americans,"
	11.2.2.3.  "Native Americans,"
	11.2.2.4.  "Asian-Pacific Americans,"
	11.2.2.5.  "Subcontinent Asian Americans,"
	11.2.2.6.  "Women," or
	11.2.2.7.               “Any additional groups whose members are designated as socially and economically disadvantaged by the SBA, at such time as the SBA designation becomes effective.”

	11.2.3 The Contractor, including a DBE prime contractor, if any, shall be required to submit information concerning the DBEs that shall participate in this contract. The information shall include the name and address of each DBE, a description of the ...
	11.2.4 DBE prime contractors must meet goals and make good faith efforts on the same basis as other Contractors, but DBEs may count toward goals the work that they commit to perform with their own work force, as well as work performed by DBE subcontra...
	11.2.5 The Director of Office of Business Opportunity ("OBO Director") is the DBE Liaison Officer. In that capacity, the Director is responsible for implementing all aspects of the DBE program. The Contractor shall establish and maintain records and s...
	11.2.6 Contractor is hereby notified that failure to carry out the DOT policy and the DBE obligation, as set forth herein, shall constitute a breach of contract which may result in termination of the contract or such other remedy as deemed appropriate...
	11.2.7 Contract Assurance. The Contractor or subcontractors shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR Part 26 in th...
	11.2.8 Prompt Payment. The City is obligated to pay in accordance with any applicable prompt payment statute. The Contractor agrees to pay each subcontractor under this Contract for satisfactory performance of its contract no later than 30 days from r...
	11.2.9 Termination of DBE Subcontractor. Contractor must not terminate for convenience a DBE subcontractor and then perform the work of the terminated subcontract with its own forces or those of an affiliate without the City's prior written consent
	11.2.10 When a DBE subcontractor is terminated or fails to complete its work on the contract for any reason, Contractor must notify the City in writing and must make good faith efforts to find another DBE subcontractor to substitute for the original D...
	11.2.11 Subcontract Clauses. The Contractor hereby assures that it shall include the above  clauses in all subcontracts which offer further subcontracting opportunities.


	ARTICLE 12 .  BONDS AND INSURANCE
	12.1 Within 10 days of the date the DESIGN BUILD CONTRACTOR executes this Contract, DESIGN BUILD CONTRACTOR shall provide performance and payment bonds on forms prescribed by City in Exhibit “G”, unless in the discretion of the Director, the DESIGN BU...
	12.2 DESIGN BUILD CONTRACTOR shall cause its design professional(s) to purchase and maintain professional liability, worker’s compensation, automobile liability, commercial general liability and excess insurance, covering the Preconstruction Phase Ser...
	12.3 Prior to commencing the Work, DESIGN BUILD CONTRACTOR shall be required to purchase and maintain the insurance coverages set forth in Article 11 of the General Conditions; provided however, that DESIGN BUILD CONTRACTOR may delay purchase and main...
	12.4 DESIGN BUILD CONTRACTOR shall not request payment, and City shall not be required to pay for DESIGN BUILD CONTRACTOR’s additional general liability insurance, builder’s all risk insurance or any other form of insurance coverage that is in excess ...
	12.5 City reserves the right to review the insurance requirements set forth in this Article and the General Conditions during the effective period of the Contract and to make reasonable adjustments to the insurance coverages and their limits when deem...
	12.6 City shall be entitled, upon request, and without expense, to receive copies of the policies and all endorsements thereto and may make any reasonable requests for deletion, or revision or modification of particular policy terms, conditions, limit...
	12.7 DESIGN BUILD CONTRACTOR shall also procure Pollution Liability Insurance as authorized and approved by the Director, to provide insurance coverage for DESIGN BUILD CONTRACTOR with respect to its obligations, if any, whether included in the GMP, d...
	12.9 City intends to establish an Owner Controlled Insurance Program (“OCIP”) for this Project.  In the event City procures an OCIP, DESIGN BUILD CONTRACTOR may participate in the OCIP.  If and when the OCIP is established, the Director shall send not...

	ARTICLE 13 .  TERMINATION AND SUSPENSION
	13.1 Termination rights shall be as provided in the General Conditions and Applicable Laws.
	13.2 The City’s termination of this Contract shall not relieve the DESIGN BUILD CONTRACTOR or any of its employees of liability for violations of this Contract, any act or omission, or negligence of the DESIGN BUILD CONTRACTOR.
	13.3 As of the date of termination of this Contract, the DESIGN BUILD CONTRACTOR shall furnish to Director all statements, accounts, reports and other materials as are required hereunder or as have been prepared by the DESIGN BUILD CONTRACTOR in conne...

	ARTICLE 14  MISCELLANEOUS PROVISIONS
	14.1 Exhibits.  All exhibits hereto are hereby incorporated herein by reference.
	14.2 Successors and Assigns: This Agreement binds and benefits the Parties and their legal successors and permitted assigns; however, this provision does not alter the restrictions on assignment and disposal of assets set out in the Texas Business Cod...
	14.3 Assignments.  This Contract is a personal service contract for the services of DESIGN BUILD CONTRACTOR, and DESIGN BUILD CONTRACTOR’s interest in this Contract, duties hereunder and/or fees due hereunder may not be assigned or delegated to a thir...
	14.3.1 DESIGN BUILD CONTRACTOR shall not assign this Agreement at law or otherwise or dispose of all or substantially all of its assets without the Director’s prior written consent.  Nothing in this clause, however, prevents the assignment of accounts...
	14.3.2 DESIGN BUILD CONTRACTOR shall not delegate any portion of its performance under this Agreement without the Director’s prior written consent.

	14.4 Entire Contract; Modifications; Conflicts.  This Contract supersedes all prior agreements, written or oral, between DESIGN BUILD CONTRACTOR and City and shall constitute the entire Contract and understanding between the parties with respect to th...
	14.5 Captions.  The captions of paragraphs in this Contract are for convenience only and shall not be considered or referred to in resolving questions of interpretation or construction.  DESIGN BUILD CONTRACTOR and City shall both be deemed equally to...
	14.6 Governing Law.  This Contract and all of the rights and obligations of the Parties hereto and all of the terms and conditions hereof shall be construed, interpreted and applied in accordance with and governed by and enforced under the laws of the...
	14.7 Non-Waiver.  If either Party fails to require the other to perform a term of this Contract, that failure does not prevent the Party from later enforcing that term and all other terms.  If either Party waives the others’ breach of a term, that wai...
	14.8 Binding Effect.  This Contract shall be binding upon and inure to the benefit of the parties hereto and their respective permitted assigns and successors.
	14.9 Appointment.  City hereby expressly reserves the right from time to time to designate by notice to DESIGN BUILD CONTRACTOR one or more representatives to act partially or wholly for City in connection with the performance of City’s obligations he...
	14.10 Notices.  All notices, consents, approvals, demands, requests or other communications provided for or permitted to be given under any of the provisions of this Agreement shall be in writing and shall be deemed to have been duly given or served w...
	14.11 Severability.  In case any provision hereof shall, for any reason, be held invalid or unenforceable in any respect, such invalidity or unenforceability shall not affect any other provision hereof, and this Contract shall be construed as if such ...
	14.12 Independent Contractor.  DESIGN BUILD CONTRACTOR recognizes that it is engaged as an independent contractor and acknowledges that City will have no responsibility to provide transportation, insurance, or other fringe benefits normally associated...
	14.13 DESIGN BUILD CONTRACTOR’S DEBT.  IF DESIGN BUILD CONTRACTOR, AT ANY TIME DURING THE TERM OF THIS CONTRACT, INCURS A DEBT, AS THE WORD IS DEFINED IN SECTION 15-122 OF THE HOUSTON CITY CODE OF ORDINANCES, IT SHALL IMMEDIATELY NOTIFY THE CITY CONTR...
	14.14 Compliance with Certain State Law Requirements.
	Human Trafficking. The requirements and terms of the City of Houston’s Zero Tolerance Policy for Human Trafficking and Related Activities, as set forth in Executive Order 1-56, as revised from time to time, are incorpor...
	14.15 Confidentiality:  DESIGN BUILD CONTRACTOR, its agents, employees, contractors, and Subconsultants shall hold all City information, data, and Documents (collectively, the “Information”) that they receive, or to which they have access, in strictes...
	14.16 Sensitive Security Information:  The DESIGN BUILD CONTRACTOR shall take all appropriate measures in accordance with 49 C.F.R. 1520 and other applicable laws to protect all proprietary, privileged, confidential, or otherwise Sensitive Security In...
	14.17 Airport Security and Badging:
	14.17.1 DESIGN BUILD CONTRACTOR shall comply with all Houston Airport System (HAS), Transportation Security Administration (TSA), Federal Aviation Administration (FAA) and any other governmental agency security directives, rules and regulations.  The ...
	14.17.1 DESIGN BUILD CONTRACTOR shall comply with all Houston Airport System (HAS), Transportation Security Administration (TSA), Federal Aviation Administration (FAA) and any other governmental agency security directives, rules and regulations.  The ...
	14.17.2 DESIGN BUILD CONTRACTOR shall be responsible for any requirements (and costs associated therewith) of the Federal Aviation Administration, Department of Homeland Security, and the Houston Airport System (as applicable) regarding employee backg...

	14.18 Airport Symbols: DESIGN BUILD CONTRACTOR shall have no right to use the trademarks, symbols, trade names or name of the City, either directly or indirectly, in connection with any production, promotion service or publication without the prior wr...
	14.19 Title VI Assurances: DESIGN BUILD CONTRACTOR shall comply with applicable non-discrimination provisions required by the United States of America, including but not limited to the provisions of 49 CFR Part 21. These provisions are inclusive of an...
	14.20 Remedies Cumulative:  Unless otherwise specified elsewhere in this Agreement, the rights and remedies contained in this Agreement are not exclusive, but are cumulative of all rights and remedies that exist now or in the future.  Neither Party ma...
	14.21 Publicity: DESIGN BUILD CONTRACTOR shall make no announcement or release of information concerning this Agreement unless the release has been submitted to and approved, in writing, by the Director.
	14.22 Parties in Interest:  This Agreement does not bestow any rights upon any third party, but binds and benefits the City and DESIGN BUILD CONTRACTOR only.
	14.23 Enforcement: The City Attorney or his or her designee may enforce all legal rights and obligations under this Agreement without further authorization.  DESIGN BUILD CONTRACTOR shall provide to the City Attorney all documents and records that the...
	14.24 Airport Security Customs Bond: In accordance with Title 19 of the Code of Federal Regulations, Part 113, the contractor shall obtain an Airport Customs Security Bond in order to have access to the Federal Inspection Station (FIS), and One Stop C...
	14.25 Pay or Play.  The requirements and terms of the City of Houston Pay or Play program, as set out in Executive Order 1-7, as revised from time to time, are incorporated into this Contract for all purposes.  Design Consultant has reviewed Executive...
	14.26 Non-Exclusivity.  This Contract does not create an exclusive right for Design Consultant to perform all architecture, engineering, and other professional services concerning this Project.  The City may procure and execute contracts with other ar...
	14.27 Compliance with Equal Opportunity Ordinance. Design Consultant shall comply with the City's Equal Employment Opportunity Ordinance set out in in Section 15-17 of the Houston Code of Ordinances.

	EXHIBIT “A”
	DEFINED TERMS
	ARTICLE 2.  DEFINITIONS
	 Advanced Work Package: A portion of the Cost of Work prescribed in Exhibit A or that the DESIGN BUILD CONTRACTOR proposes to the Director for construction work before the GMP has been finalized. A CGMP shall be agreed upon for each Advance Work Pack...
	 Agreed Cost of the Work:  The specific amount defined in Section 9.1.2 that may not be exceeded by the Probable Cost of the Work without the express written consent of the Director.
	 As-Builts or As-Built Drawings: A set of Project drawings and/or BIM Model, prepared by the DESIGN BUILD CONTRACTOR, that identifies  and reflects all Project design changes that were made during the Construction Services.
	 CGMP Amendment:  CGMP Submittal accepted and approved by the Director.
	 CGMP Submittal:  The proposal for the CGMP Amendment submitted by DESIGN BUILD CONTRACTOR to the Director.
	 City Engineer:  City Engineer, or the City employee representing the City Engineer, designated in the Contract and authorized to represent City, or successors.
	 Component Guaranteed Maximum Price (CGMP) Amendment:  CGMP Submittal accepted and approved by the Director.
	 Contract Termination:  For purposes of DESIGN BUILD CONTRACTOR’s indemnity obligation, the Contract terminates upon the earlier of Final Completion or termination by either Party pursuant to the terms of the Contract.
	 Deficiency Notice (DN): For the  Project, the lowest level of the nonconformance reporting. DNs are mostly used for in-process notification of deficiencies that, if allowed to remain uncorrected, would result in nonconforming work.
	 GSE:  Ground Support Equipment.
	 GMP Amendment:  GMP Submittal accepted by the Director and approved by City Council.
	 GMP Submittal:  The proposal for the GMP Amendment submitted by DB to the Director.
	 Major Unit Price Work:  An individual Unit Price item, (1) whose value is greater than five percent of Original Contract Price, (2) whose value becomes greater than five percent of Original Contract Price as the result of an increase in quantity, or...
	 Non-Conformance Report (NCR): The second level of non-conformance reporting. A Corrective Action Request and Root Cause Analysis (RCA) may be issued for repetitive (actual or potential) deficiencies and safety violations depending upon severity. The...
	 Office of Business Opportunity:  Any reference to, or use of, the “Office of Affirmative Action” shall mean the City’s Office of Business Opportunity, or any such future name to which it is changed.
	 Probable Cost of the Work:  An estimate of the Cost of the Work as reconciled by the DB and the Director.
	 Qualified Employees – an individual who is paid wages on an hourly basis (i.e., are not paid on a salary basis); is, or has been, employed by a qualified or other HAS-designated contractor who has performed, or is currently performing work at HAS in...
	 Schedule of Values: The detailed, itemized list of prices and costs that establishes the value of each part or component of the Work, developed by DB in accordance with the Contract Standards and accepted by Director to serve as the basis for progre...
	 Stakeholder - Person, Party or organization that can affect, be affected by, or perceive themselves to be affected by a decision or activity related to the Project. A decision-maker can be a stakeholder.
	 Statement of Qualification:  Document submitted by the DB in response to a Request for Qualifications, to demonstrate its ability to perform the requested services.
	 Work Area Notification (WAN): The form and process used by HAS as a means for the DESIGN BUILD CONTRACTOR to notify the appropriate Airport Operations Center of any proposed activity that will shut down or otherwise affect the operation of any utili...
	[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
	[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
	a. "Covered area" means the geographical area described in the solicitation from which this contract resulted;
	b. "Director" means Director, Office of Federal Contract Compliance Programs (OFCCP), U.S. Department of Labor, or any person to whom the Director delegates authority;
	c. "Employer identification number" means the Federal social security number used on the Employer's Quarterly Federal Tax Return, U.S. Treasury Department Form 941;



